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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,179 


GLENCO CORPORATION, 
Appellant, 


AMERICAN EQUITABLE ASSURANCE COMPANY 
OF NEW YORK, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from an order of the District Court, entered the 
21st day of October, 1960, in which the motion of appellee to dismiss 


appellant's complaint was granted and appellant's complaint filed in 


that court was dismissed. Jurisdiction is conferred on this court by 


the provisions of Title 28, United States Code, Section 1291. 


STATEMENT OF THE CASE 


The decision of the United States District Court for the District of 
Columbia from which this appeal is taken, granted appellee's motion to 
dismiss at the conclusion of appellant's case on the ground that appellant 
had not made out a prima facie case, because appellant had knowingly 
failed and refused to file a proof of loss, therefore not complying with 
the proof of loss provision of the contract of fire insurance on which 


appellant had brought suit. 


Appellant, a District of Columbia corporation, purchased in 
December, 1956, for the sum of $6,500.00 a farm in Charles County, 
Maryland, with an 18th Century house thereon, known as "Maidenfair." 
(J.4. 13) Appellant’ took title to the farm in the name of ''Theda L. Knight, 
Trustee, for the sole purpose of conveying to Glenco Corporation," on 


February 15, 1957, having taken possession with payment of the down 


payment a few weeks prior (J.A. 12-13, 25, 32-34). 


Upon taking possession, appellant, through its president and sole 
stockholder, Glenn O. Richardson, who was then engaged in the business 
of restoring old houses in Georgetown and Foggy Bottom, began to re- 
store the ancient house, which was dilapidated, without water, heat, 


electricity or inside plumbing (J.A. 13-14, 26). 


On August 22, 1957, appellant took out with appellee through Wood- 
ward and Norris, a District of Columbia real estate firm, and paid the 
premium on, a policy of fire insurance, insuring the house, which by that 
time had undergone extensive remodeling, in the face amount of $22,500.00. 
The said policy was taken out in the name of ''Theda L. Knight, Trustee 
for the Glenco Corporation." (J.A. 35-41). 


At about that time, appellant's president and the trustee, who had 
no interest whatsoever in the property, had a falling out. When demand 
was made by appellant upon the trustee to convey the property to appel- 
lant, the trustee refused to do so (J.A. 15-1€, 265. 


3 


On December 27, 1957, the said house was totally destroyed by 
fire. Appellant's president, who was living on the premises, gave im- 
mediate notice of the loss to appellee through its adjuster in the District 
of Columbia. Within a week after the fire, the adjuster, John Rhodes, 
had made an inspection of the site. At the second meeting between Mr. 
Rhodes and Mr. Richardson, the latter was asked for a proof of loss. 
Thereupon, appellant's president wrote out a statement of the loss ona 
piece of yellow paper and gave it to Mr. Rhodes who accepted it without 
question (J.A. 16-19, 21-23). 


Sometime later, appellee notified the trustee of the loss and 
requested of the trustee a proof of loss. Because Miss Knight was 
angry with Mr. Richardson, she refused to give a proof of loss to appel- 
lee, but did furnish appellee with a signed statement describing the 
property (J.A. 19, 26-27). 


In March, 1958, appellant's president wrote to appellee asking 


that appraisers be appointed to determine the value of the destroyed 
house, as provided for in a provision of the policy. On April 3, 1958, 
appellee, through its adjuster, Mr. Rhodes, answered with a vague 
letter, stating that provisions of the policy had not been complied with, 
and sidestepping appellant's request for the appointment of appraisers 
(J.A. 20-21, 23). 


As a result of appellee's refusal to settle with appellant for the 
loss to the house, appellant brought suit in the court below in compliance 
with that provision of the insurance policy calling for an action on the 
contract within one year from date of the loss. 


STATEMENT OF POINTS 


1. The Court erred in granting the motion of appellee to dismiss 
the complaint, and in dismissing the complaint. 


2. The Court erred in that its ruling for the appellee was contrary 
to the evidence. 


3. The Court erred in that its ruling for the appellee was contrary 


to the law. 


4. The Court erred in holding under the circumstances of this case 
in which the insured building was totally destroyed by fire and prompt 


notice thereof given to appellee, that a sworn proof of loss was required. 


5. The Court erred in finding that appellant's president declined 
to file any proof of loss. 


6. The Court erred in finding that the written statement given by 
appellant's president to appellee's adjuster as a proof of loss, and 


accepted by him without protest, was insufficient as a proof of loss. 


7. The Court erred in holding that there was a knowing and vital 


failure by appellant to comply with conditions of the policy. 


8. The Court erred in ruling that appellant should have filed a 
sworn proof of loss even though appellee made demand for a proof of 
loss upon the trustee in whose name the insurance policy had been 
taken, and who failed and refused to act but did give to appellee a written 
statement describing the insured building. 


9. The Court erred in not finding, where only one building was 
insured and that building was totally destroyed by fire, with appellee 
receiving prompt notice, conducting an immediate investigation and 
obtaining from the trustee a written statement describing the building 
and its cost, that appellee was not prejudiced in its rights or hampered 
in the determination of its liability by not being furnished a sworn proof 


of loss containing information already known to appellee. 
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10. The Court erred in not finding that failure or refusal to act 


by the trustee, a nominal party, did not defeat the right of appellant, the 


real party in interest, to recover. 


11. The Court erred in not finding that good faith on the part of 
appellee required that appellee clearly advise appellant what was to be 


done. 


SUMMARY OF ARGUMENT 
I 


The trial court's ruling to dismiss appellant's complaint for 
failing to make out a prima facie case was based first on its clearly 
erroneous finding of fact that appellant had knowingly and intentionally 
declined to comply with the proof of loss provisions of the insurance 
policy, whereas the full weight of the uncontradicted testimony shows 
that appellant complied with the proof of loss requirements as best he 
knew how or could; and, second, on its erroneous legal view that fire 


insurance policy proof of loss requirements must be rigidly followed. 


I 


In the case at bar where the only building insured under the policy 
was a total loss and appellee had prompt notice, immediately examined 
the premises, ascertained the extent of the loss, and, upon demand for 
proof of loss, received descriptive statements from appellant and appel- 
lant's trustee, appellee had sufficient information to determine the ex- 


tent of its liability so that no sworn proof of loss was necessary. 


uae 


Appellee's first waiver arose when appellee accepted appellant's 
statement proffered as a proof of loss and did not notify appellant of the 
statement's defects. The second waiver arose when appellee requested 


a proof of loss from appellant's trustee who refused to furnish it because 
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of a quarrel with appellant, but did give a statement describing the 
property, whereupon appellee failed to inform appellant of the trustee's 
refusal and otherwise acted in bad faith with appellant by refusing to 
recognize appellant as the real party in interest and in effect, denying 
liability to appellant. 


ARGUMENT 
I 


TRIAL COURT'S RULING TO DISMISS APPELLANT'S COMPLAINT 
WAS BASED ON ITS CLEARLY ERRONEOUS FINDINGS OF FACT 
AND ON ITS ERRONEOUS VIEW OF THE LAW 

The lower court, in granting appellee's motion to dismiss upon 
conclusion of appellant's case, found that appellant had failed to make a 
prima facie case as to appellee's liability under the contract of fire 
insurance. The trial court's judgment on the merits of appellant's case 
was erroneous in that its ruling was obviously at variance with the un- 
contradicted evidence submitted by appellant and contrary to the sub- 
stantive law pertaining to the proof of loss requirements listed in a 
standard New York fire insurance policy (J.A. 30-21). 


It is well settled that a trial court's dismissal of a plaintiff's case 
at the close of plaintiff's evidence is an adjudication on the merits. 
Federal Rule of Civil Procedure 41b; Gary Theatre Co. v. Columbia 
Pictures Corp., 120 F.2d 891, 4 FR Serv. 41b. 32, Case 2. Such an 
adjudication under FRCP 52 calls for the trial court, ina non-jury 
action, to make findings of fact and conclusions of law since the court 
is passing judgment upon both fact and law. Cone v. West Virginia 
Pulp and Paper Co., 330 U.S. 212, 67 S.Ct. 752, 91 L.Ed. 849. 


However, these findings of fact must be supported by the clear 
weight of the evidence and a proper view of the law, or else they are 
clearly erroneous. United States v. U. S. Gypsum Co., 333 U.S. 364, 


394, 68 S.Ct. 525, 92 L.Ed. 746; Cleo Syrup Corp. v. Coca Cola Co., 
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139 F.2d 416, 150 ALR 1056, cert. den. 321 U.S. 781, 64 S.Ct. 638, 
88 L.Ed. 1074. ; 


A finding is clearly erroneous if there is no substantial evidence 
to support it. Freightways v. Stafford, 217 F.2d 831, Marcella v. C.LR., 
222 F.2d 878, 881, Baltimore Dairy Lunch v. United States, 231 F.2d 870. 


In United States v. U. S. Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 

525, 92 L.Ed. 746, the Supreme Court went further when it held: 
"A finding is ‘clearly erroneous’ when although there 

is evidence to support it, the reviewing court on the entire 

evidence is left with the definite and firm conviction that:a 

mistake has been committed." 

The lower court, in its ruling, found from appellant's testimony 
that after appellee's adjuster had expressly called appellant's attention 
to the policy's proof of loss requirement, 

"The plaintiff (appellant) declined to file any proof of loss, 

except a short statement that was unsworn, on a piece of 

paper that he wrote out in the adjuster'’s presence and 

said, ‘You may consider that as a proof of loss.'" 

(J.A. 30-31). 

The trial court is clearly in error here. Nowhere in appellant's 


uncontradicted testimony is there a statement, either expressed or im- 


plied, that appellant declined or refused to furnish a proof of loss. (J.A. 12-24) 


Appellant's testimony upon direct examination was that he did not 
know what a proof of loss was, that he could not itemize all the work and 
materials he put into the restoration of the house prior to the fire because 
it was impossible for him to recall all that and he did not have the informa- 
tion. Then he testified as to what he did when the adjuster, at their second 
meeting, insisted upon a proof of loss; 

"So I picked up a piece of paper and wrote it out ona yellow 
scratch pad, that 'This letter is to inform you that the house 


is a complete loss, and this is considered a proof of loss on 
my part, and I want the insurance I paid for.'" (J.A. 18). 
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On cross-examination, appellant confirmed his earlier testimony: 
"I only put on that letter that the house was a complete loss 


and for him to consider this a proof of loss; that I was the 
owner of the property; and I signed my name to it." (J.A. 22) 


At no point in appellant's testimony, either on direct or cross- 


examination, has appellant stated or implied that he knowingly and 


intentionally failed or refused to comply with the demands of the 
adjuster or the requirements of the policy to the best of his ability. 
The undisputed fact is that appellant did comply as best he knew how 
and could. (Loughlin v. Firemen's Insurance Co. of Washington and 
Georgetown, 88 U.S. App. D.C. 107, 186 F.2d 357, cert. den. 71 S.Ct. 
743, 341 U.S. 921, 95 L.Ed. 1354). 


The trial court, in its ruling, went on to comment on the state- 
ment given by appellant: 

"Obviously, that is not sufficient. The requirement of a 

proof of loss is no mere technicality. Its purpose is to 

enable the insurance company to investigate the claim, 

to check the values of the various parts of the property 

and the like. It is very strange to the Court that the 

plaintiff, who apparently was an experienced business- 

man, seemed to resent the requirement and made no 

effort to comply with it."" (J.A. 31) 

In the eyes of the lower court, appellant's statement was com- 
pletely unacceptable as proof of loss. The trial court's rigid attitude 
in this respect is evidenced in its comments to counsel for appellee 
during the cross-examination of appellant. (J. A. 24) Because 
of this opinion held by the court below, it is readily apparent that the 
court could not entertain the possibility of waiver or give to appellant 
that to which appellant was entitled: the benefit of such favorable in- 
ferences as might have reasonably been drawn from the evidence, direct 
or circumstantial. (Imperial Assurance Co. v. Joseph Supornik and 
Son, 184 F.2d 930). 
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We agree with the trial court that a proof of loss requirement is 
no mere technicality; nevertheless, the weight of the substantive law has 
made that statement incomplete. It is well settled that only substantial 
compliance with a proof of loss requirement is necessary to recover, 
and that no particular form of proof of loss under a policy need be 
followed so long as the proof is ample to enable the insurer to consider 
its rights and liabilities. (O'Brien v. North River Insurance Company of 
City of New York, 212 F.102, 128 CCA 618, LRA 1917c, 722; Liverpool 
London & Globe Insurance Co., Ltd. v. Dillon, 4 CCA, 16 F.2d 744; United 


= ~*~ eee a 


States Fire Insurance Co. v. Merrick, 190 A. 335, 171 Md. 476.) 


Appellant's proof of loss statement, defective though it might have 
been, furnished appellee with the following information: appellant was 
the owner of the property, which was a total loss, and valued it at 
$22,500.00, the face value of the policy. Prior to receiving that informa- 
tion, appellee had received notice of the loss and had conducted an in- 
vestigation at the premises within a few days after December 27, 1957, 
the date of the fire. 


Under these circumstances, appellee had received a proof of loss 


sufficient for it to ascertain the nature, extent and character of the loss. 
(Rokes v. Amazon Insurance Co. of Cincinnati, 51 Md. 512, 34 Am. Rep. 
323.) ; 


The trial court's finding that appellant seemed to resent the proof 
of loss requirement and made no effort to comply with it is an assumption 
unwarranted and contradicted by the record. (J.A. 31) The only testimony 
in the record from which such a conclusion can possibly be inferred is 
that portion where appellant testified the adjuster asked for a detailed 
accounting of the house remodeling and was informed it was impossible 
for appellant to provide that information(J.A. 18). Furthermore, a 
scrutiny of the proof of loss requirement shows no such detail is needed 
for the preliminary proof. (J.A. 41) | 
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IN THE CASE AT BAR WHERE THE ONLY BUILDING INSURED UNDER 

THE POLICY WAS A TOTAL LOSS AND APPELLEE HAD FULL INFOR- 

MATION SUFFICIENT TO DETERMINE EXTENT OF ITS LIABILITY, NO 
PROOF OF LOSS WAS NECESSARY. 


Under these circumstances where the only building insured under 
the policy was totally destroyed, the insurer received prompt notice of 
the loss and conducted an immediate investigation of the premises and 
then upon demand for a proof of loss, received two statements contain- 
ing pertinent information about the building, one from appellant, the 
real party in interest, and one from the trustee, the insurer had obtained 
sufficient information to determine its liability and course of action, 
and no proof of loss was necessary. American Home Fire Assurance 
Co. et al. v. Hargrove et al., 109 F.2d 86. 


In Maryland the general rule of law is well established that where 


a total loss occurs, no proof of loss is required in the absence ofa 


specific demand 'therefor. American & English Encyclopedia of Law, 2d 
Ed. 337, as cited by the court in Citizens Mutual Fire Insurance Co. v. 
Conowingo Bridge Co., 77 A.378,113 Md. 430. We contend that rule 
applies in the case at bar because the adjuster's specific demands for 


proofs of loss were waived, first, when appellee accepted the statement 
from appellant without protest (J.A. 18, 23) and second, when appellee 
took a statement from the trustee after the trustee refused to provide 
a proof of loss. (J.A. 27) 


Such application is in keeping with the modern trend in insurance law 
as expounded in Westchester Fire Insurance Co. of New York v. John Con- 
lon Coal Co. (1937 Pa.) , 92 F.2d 160, cert. den., 302 U.S. 751 in which the 
court held that proof of loss in writing was unnecessary where a coal break- 
er ,the only building insuredunder the policy , was totally destroyed. The 
court there said: 
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"The uncontradicted evidence shows that the breaker was | 
completely destroyed by the fire. Under such circum- 
stances it is well settled that it is not necessary in order 
to recover to furnish a proof of loss in writing." 


I 


APPELLEE CREATED TWO WAIVERS, ONE WITH APPELLANT, , 
THE OTHER WITH THE TRUSTEE AND OTHERWISE ACTED IN | 
BAD FAITH WITH APPELLANT. 

The uncontradicted testimony of appellant on both direct ‘and 
cross-examination that the statement was accepted without protest by the 
appellee (J.A. 18-23) was sufficient to show a waiver of the proof of loss 
requirement by appellee in the event it is deemed that a proof of loss 
was required in the case at bar and that the statement proffered by ap- 


pellant was not in substantial compliance with the policy requirement. 


No specific waiver need be shown. A slight act by an insurer will 
constitute a waiver of technical defenses and avoid technical forfeitures. 


Royal Insurance Co. v. Drury, 150 Md. 211, 132 A.635, 45 ALR 582. 


In the case at bar, the nature and extent of the loss are not the 
real matter in controversy. The nature of the loss is to the sole building 
insured; the extent of the loss is total. Since the entire purpose of the 
proofs of loss is to give to the insurer the benefit of detailed information 
as to the extent and nature of the loss, the filing of such proofs may be 
easily waived. Bennett v. Cosmopolitan Fire Insurance Co., 50 F.2d 
1017. 


The real matter in controversy is the difference between the price 
of the farm, including the house, of $6,500.00 paid by appellant, and the 
amount of $22,500.00 for which the house was insured. , 


A second waiver was created by the act of the adjuster in accept- 


ing a statement describing the property from the trustee, Mrs. Theda L. 


Knight Parlato, after she had refused to file a proof of loss because of 


her antagonism towards the appellant. (J.A. 27) 
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The law is well settled that when the insurer receives a defective 


proof of loss, the insurer must give prompt notice of the defects in that 


proof of loss or else a waiver of those defects arises. (Empire State 


Insurance Co. of Watertown, N.Y. et al. v. Guerriero, 69 A.2d 259). 


Hoke eS SO ee 


In the case at bar, appellee neither notified appellant of the 
defects in appellant's proof of loss, nor that the trustee had failed and 


refused to provide a proof of loss, but had given a statement. 


We contend that appellee was then in good faith bound to inform 
appellant in explicit language what was required of appellant to avoid a 
technical forfeiture. Franklin Fire Insurance Co. v. Chicago Ice Co., 
36 Md. 102, 11 Am. Rep. 469. 


But appellee did not regard appellant as the proper party to 
present a claim under the policy. This is borne out by appellee's letter 
of April 3, 1958, to Glenn Richardson, offered in evidence at the trial 
by appellee as Defendant's Exhibit No. 1.(J.A. 42) 


The real matter in controversy is that appellee did not regard 
appellant as the proper party to present the claim. After meeting twice 
with appellant(JA.17-19) appellee sought out the trustee, Mrs. Parlato, 
informed her of the loss and asked her for a proof of loss. (J.-A. 26-27) 
But appellee did not recognize appellant as the owner of the property 


and refused to deal with appellant except through the trustee. 


This is borne out by appellee's letter of April 3, 1958, offered in 
evidence in the court below by appellee as Defendant's Exhibit No. 1. 
(JA.42) This letter was in response to appellant's request for appraisers 
to be appointed to determine the actual cash value of the destroyed dwell- 
ing(J.A.18) as prescribed in the policy. (J.A. 41) 


In the letter, appellee wrote: 


"We note that this request is made in the name of Glenn 
Richardson, whereas the policy is inthe name of Theda 
L. Knight, trustee for Glenco Corporation. 
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"We suggest explanation be given this feature. We might : 

also add that details of claim have been forwarded as 

provided for by the policy." 

Appellant's uncontradicted testimony was that at the second meet- 
ing with the adjuster, Mr. Rhodes, the appellant had explained how the 
title to the property and insurance policy came to be in the name of the 
trustee and that appellant was the true owner. (J.A. 18-19) 


But some three months later, after two meetings with Mr. Richard- 
son and some meeting with the trustee, appellee's adjuster in his letter 


blandly professes a total unawareness of the true state of affairs. 


It is apparent from the tenor of the letter and the meticulously 
vague language that appellee desired to keep unsettled the confused 
state of affairs, and in effect, said to appellant that only the trustee 
as named in the policy was acceptable to provide the proof of loss. 
And appellee knew full well that the trustee had refused to provide 
the proof because of her quarrel with appellant (JA. 19-27) and that as a 
result, appellant could not comply with this demand. 


The result of these actions was to deny appellant's just claim 


without saying so directly. 


In this situation where the trustee, a nominal party, refused to 


give a proof of loss, appellant, as the real party in interest, may 
maintain an action on the policy and recover. Alezunas et al. v. 
Granite State Fire Insurance Co., 88 A.413. 


CONCLUSION 


For the reasons hereinbefore advanced, we declare that the 
trial court's ruling was clearly erroneous in that it was founded upon 
an incorrect assessment of the facts and was contrary to the substan- 
tive law. Therefore, we respectfully suggest that this court should 
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reverse the decision of the lower court, dismissing appellant's com- 


plaint, and remand the cause with instructions to vacate the order dis- 


missing appellant's complaint and to enter an order granting appellant 


such relief as may be necessary in the premises. 


Respectfully submitted, 


ARTHUR M. WAGMAN 


1122 - 19th Street, N.W. 
Washington 6, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed December 23, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


GLENCO CORPORATION 
A Corporation 

1125 Warner Building 

Washington 4, D.C. 


Plaintiff, : 
v. ; Civil Action No. 3238-58 


AMERICAN EQUITABLE ASSURANCE 
COMPANY OF NEW YORK, 
a Corporation 

c/o Howard and Hoffman 

303 7th Street, N. W. 

Washington, D.C. 


Defendant. 


COMPLAINT 


1. Plaintiff is a corporation incorporated under the laws of the 
District of Columbia and defendant is a corporation incorporated under 
the laws of the State of New York and doing business in the District of 
Columbia. The matter in controversy exceeds, exclusive of interest 
and costs, the sum of Three Thousand Dollars ($3,000.00). 

2. On August 19, 1957 defendant, for a valuable consideration, a 
premium of $117.00, executed and delivered to plaintiff its Policy of 
Fire Insurance No. 23-105043, a copy of which is attached as Exhibit 
"A" whereby defendant agreed to insure Theda L. Knight, trustee for 
the plaintiff, against all direct loss and damage by fire and by removal 


from premises endangered by fire to an amount not to exceed $22,500.00 
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for the term of one year from August 19, 1957 at noon, to August 19, 
1958 at noon, to the frame dwelling situated on Wheeler Farm, Don- 
caster, Charles County, Maryland, known as ''Maiden Fair", which 
property was and still is owned by the plaintiff, with title in Theda L. 
Knight, as trustee for the sole purpose of conveying the property to the 
plaintiff. 

3. On December 27, 1957, while such policy was in full force 


and effect, the property above described was damaged and totally 


destroyed directly by fire to the amount of $22,500.00. 

4. Because the said policy lists Theda L. Knight, trustee for 
Glenco Corporation as the insured, the defendant has refused to accept 
the notices of loss and damage and the proofs of loss from the plaintiff, 
and has requested that they be filed only by the trustee. Said trustee 
has wilfully failed and refused to notify defendant of plaintiff's loss and 
damage, and wilfully failed and refused within the time specified in the 
policy of insurance to furnish the defendant at its offices in the District 
of Columbia or Hyattsville, Md. due and proper proofs of loss. 

5. As the result, despite notice to defendant by plaintiff of 
plaintiff's desire to furnish proofs of loss on the said "Maiden Fair," 
the defendant has ‘refused to accept plaintiff's proofs of loss and has 
failed and refused to pay plaintiff's loss and damage. 

WHEREFORE, plaintiff demands judgment against defendant for 
the sum of $22,500.00, plus interest and costs. 


/s/ Arthur M. Wagman 

1125 Warner Building 

Washington 5, D.C. 
Attorney for Plaintiff 


DEMAND FOR A JURY TRIAL 
Plaintiff demands a jury trial on all issues in this cause. 


/s/ Arthur M. Wagman 
Attorney for Plaintiff 
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[Exhibit "A" to Complaint is reproduced herein as 
Plaintiff's Exhibit 1, at page 32. ] 


[Filed January 27, 1959] 
MOTION TO DISMISS 


Now comes the defendant by its attorneys of record and moves 
this Honorable Court to dismiss the Complaint filed in this cause, and 
for reasons states as follows: 

1. Defendant has never issued any policy of insurance whatso- 

ever to the plaintiff. 
Upon the foregoing, the Complaint fails to state a cause of 
action upon which relief can be granted. 


MERCIER, SANDERS, BAKER 
& SCHNABEL 


By /s/ N. Meyer Baker 
Suite 710 - Metropolitan Building 
Washington 5, D.C. 
ME 8-2241 
Attorneys for Defendant 


NOTICE 
Arthur M. Wagman, Esq. 
1125 Warner Building 
Washington 4, D. C. 
Attorney for Plaintiff 
Rules of Court require that you file any opposition to the granting 
of this Motion within five days after you receive a copy of it. ; 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
1. The Affidavit of James M. Buzard attached hereto and by 
reference incorporated herein. 
The Complaint filed in this cause. 
Rule 12(b), F.R.C.P. 


/s/ N. Meyer Baker 


[Certificate of Mailing] 


[Filed January 27, 1959] 


AFFIDAVIT OF JAMES M. BUZARD 
CERTIFYING AS TO INSURANCE COVERAGE 
TO SOMEONE OTHER THAN PLAINTIFF 
DISTRICT OF COLUMBIA, ss: 

JAMES M. BUZARD, being first duly sworn on oath, states that 
he is the Claims Manager for Howard & Hoffman, Incorporated, who 
are agents for the defendant. Your affiant further states that he is 
familiar with the facts in this case; that the defendant has never issued 
a policy to the plaintiff for any property; and there is no fire insurance 
policy outstanding furnishing any coverage by this defendant to the 
plaintiff Glenco Corporation. 

/s/ James M. Buzard 


[JURAT dated January 22, 1959] 


[Filed February 16, 1959] 


ANSWER 
First Defense 
1. The complaint fails to state a cause of action upon which 
relief can be granted. 


Second Defense 
No Coverage Under Policy 
1. Defendant states that it never issued its policy of insurance to 


the plaintiff, but in fact issued a policy to one, Theda L. Knight, Trustee 
for Glenco Corporation. 
2. Accordingly, this plaintiff has no interest in any of the proceeds 
of this suit. 
Third Defense 
Answering the complaint paragraph by paragraph, defendant 
states as follows: 


1. It admits paragraph 1. 
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2. It admits that it issued its policy of insurance to one, Theda 


L. Knight, as Trustee for Glenco Corporation, but denies the remaining 
allegations of that paragraph. 

3. It denies the allegations of paragraph 3 of the complaint. 

4. It admits that no proof of loss was filed in accordance with 
the provisions of the policy of insurance issued in this cause. It denies 
the remaining allegations of paragraph 4. 

5, It denies the allegations of paragraph 5. 


Fourth Defense 
No Compliance with the Terms of the Policy 
1. Defendant states that under the terms of the policy issued in 


this cause to the said Theda L. Knight, no proof of loss was filed as 
required under said policy. Accordingly, the policy holder, for whom- 
soever she may be acting, as Trustee, did not comply with the terms of 
the policy in filing the sworn proof of loss and she thereby breached 
the forms of said policy. 
Fifth Defense 
Specific Denial 
1. Defendant denies each and every allegation of the complaint 
not specifically admitted. 
WHEREFORE, defendant demands that this suit be dismissed as 
to it with costs assessed against plaintiff. 
MERCIER, SANDERS, BAKER & SCHNABEL 


By: /s/ N. Meyer Baker 
Attorneys for Defendant | 
613 - 15th Street, N.W. 
710 Metropolitan Building | 
Washingtor 5, D.C. 
ME 8-2241 


[ Certificate of Service] 


[ Filed March 10, 1959] 

ORDER DENYING DEFENDANT'S MOTION TO DISMISS 

Upon consideration of the defendant's motion to dismiss and after 
argument in open court by above counsel for the plaintiff and counsel 
for the defendant, ‘it is by the Court this 10th day of March, 1959: 

ORDERED 

1. That said motion be, and the same is hereby denied. 

/s/ Matthew F. McGuire 

SEEN: JUDGE 
MERCIER, SANDERS, BAKER & SCHNABEL 


By: /s/ F. Meyer Baker 
Attorneys for Defendant 


[ Filed February 17, 1960] 
[PRETRIAL PROCEEDINGS] 
February 17, 1960 

This is a complaint in contract for proceeds of an insurance 
policy. 

PLAINTIFF claims that on Feb, 15, 1957, he purchased a farm 
known as "Maiden Fair", taking title thereto in the name of Theda L. 
Knight, as trustee. P contends said Theda Knight was a straw in said 
purchase. On Aug. 19, 1957, the P purchased and obtained from D an 
insurance policy, #23-105043, from the D corporation insuring said 
property against fire, etc., in the face amount of $22,500, said policy 
being made out in the name of Theda L. Knight, Trustee for Glenco 
Corp. On Dec. 27, 1957, while this policy was in full force and effect, 
the property was totally destroyed by fire; the trustee Knight failed 
and refused to comply with the terms of the trust, failed and refused 
to furnish D with such proofs of loss as are required in D's policy of 
insurance. The P gave timely notice to said fire to D, but D refused 
to accept proofs of loss from P. The P claims it is the real party in 
interest; the trustee is not and never was; that the policy of insurance 
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was in full force and effect at the time of the fire and the loss, and 


the D, under the terms of the policy, is liable to the P, 

DEFENDANT admits the issuance of the policy indicated above 
to Theda L. Knight, as Trustee, but denies P has any interest or is the 
owner of said policy, claims that if P is the owner of, or has any interest 
in the above described policy, it is not entitled to recover for it failed 
to comply with the terms thereof in that within 60 days after the occur- 
rence of the fire, the P filed no sworn proof of loss with D, and further 
D claims that if the P is the owner of, or has any interest in said 
insurance policy, said policy was purchased with an intent to defraud 
the D in that the P's property was not worth the price demanded by the 
P and that improvements to said property claimed by P were not actually 
accomplished. 

STIPULATIONS: 

The following may be introduced into evidence: 

Policy #23-105043 of D, the D reserving the right to 
question the insurable interest of the P, and further reserv- 

ing the right to raise questions cencerning amount of loss 

thereunder. : 

The parties agree to a mutual exchange of names and addresses 
of witnesses who will be used at the trial, such exchange to be made on 
or before March 1, 1960. 

Counsel for P has recently discovered that 2 of his important 
witnesses are residents of Hawaii and will not return to Washington. 
Written interrogatories have been prepared for submission to these 
witnesses which will be presented to counsel for D on Feb. 18, 1960, 
for the purpose of enabling him to file cross-interrogatories he may 
desire. The parties agree that trial of this action may be delayed at 
least until March 15, in order that responses to these interrogatories 
may be delivered and be present at the trial of this action. 

/s/ Jack Finn, Pretrial Examiner 
Attorneys: 
/s/ Arthur M, Wagman, Plaintiff ,/s/ N. Meyer Baker, Defendant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
Monday, October 17, 1960 


For trial before Judge ALEXANDER HOLTZOFF at 12:20 p.m. 
today. 

PROCEEDINGS 

THE DEPUTY CLERK: Glenco Corporation versus American 
Equitable Assurance Company of New York. 

THE COURT: You may proceed, gentlemen. 

OPENING STATEMENT IN BEHALF OF PLAINTIFF 

MR. WAGMAN: May it please the Court, this is an action to 
recover for loss sustained under the terms of a fire insurance policy. 

THE COURT: There is no jury demand, is there? 

MR. WAGMAN: There was a jury demand originally, and we have 
waived a jury demand, Your Honor. 

THE COURT: I see. 

MR. WAGMAN: In December 1956 the plaintiff corporation, by 
its president and major stockholder, Glen Richardson, made an offer 
on a piece of property known as "Maiden Fair," in Charles County. 
This property consisted of 68 acres, more or less, an old house and 
some outbuildings. The property was purchased for the sum of $6,500, 
and title to the property was taken in February of 1957, in the name -- 


THE COURT: Before you go into all these details, I would like 


to get in sort of capsule form just what the controversy involves. 

MR. WAGMAN: Recovery for the loss, total loss, sustained 
under the terms of the policy, in that the dwelling house on this 
property burned down completely in December of 1957, and the defend- 

ant has refused to pay under the terms of the pclicy. 

THE COURT: On what ground has he refused? 

MR. WAGMAN: He refused to pay on the grounds that there was 


no privity of contract between the plaintiff corporation and the defendant 


9 
insurance company; No. 2, that no proper notice was given, no proof of 
loss was filed in the due course of time. 

THE COURT: You say no privity of contract between the plaintiff 
and the insurance company. Who took out the policy? 

MR. WAGMAN: The plaintiff took out the insurance policy, and 
paid for it. But title to the property had been taken out in the name of 
Theda L. Knight, as trustee, for the sole purpose of conveying to the 
plaintiff corporation. And the policy, which was taken out in August of 
1957, with the premium paid for by the plaintiff, was taken out in the 
name of Theda L. Knight, trustee. 

THE COURT: Yes. Now proceed in your own way. I just wanted 
to get what this controversy was about, so I can follow your story easier. 

MR. WAGMAN: The title to the property was taken in February, 
1957, in the name of Theda L. Knight, as trustee, for the sole purpose 
of conveying to the plaintiff corporation. The property in question had 
on it a dwelling house, an old farm house, which was at that time at 

least 150 or 200 years old. It was an 18th century farm house. 

* * * * * 

In August of 1957 the trustee and the plaintiff's president, Mr. 
Richardson, had a falling out, the trustee contending that Mr. Richardson 
owed her some money from a matter other than this property, and she 

refused to convey the property to the corporation as requested by 
the plaintiff corporation through Mr. Richardsen. She also refused to 
file proofs of loss. 


* * * * * 


THE COURT: Who was the beneficiary named in the policy? 


That is the main thing. 
MR. WAGMAN: Theda L. Knight as trustee for Glenco Corporation. 
* * * ae * 
THE COURT: Who had the record title? 
MR. WAGMAN: The record title was in the name of Theda L. 
Knight, as trustee, for the sole purpose of conveying to the Glenco 


Corporation. 
* 
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OPENING STATEMENT IN BEHALF OF THE DEFENDANT 

MR. BAKER: If the Court please, it is the defendant insurance 
company's position that there was no compliance with the terms of the 
policy; and that the plaintiff has no interest in this cause of action, 
because the policy was issued to Theda L. Knight as trustee. She has 
never filed a proof of loss; she refuses to file one. 

We further say that the litigation which was instituted by the 
plaintiff corporation in this Court, in Civil Action 1537-58, having 
been dismissed by the Court, now makes that matter res judicata. 

THE COURT: This is the first I have heard of res judicata. I 
read the pretrial order and I don't find any mention of it. 

MR. BAKER: I have covered it in my trial brief. 

THE COURT: It is not inthe pretrial order. You didn't mention 
it at pretrial. 

MR. BAKER: I don’t think I knew about it at that time. 

THE COURT: Where is it mentioned in your trial brief? 

MR, BAKER: My second point. It makes no mention of the fact 


that it is res judicata; but it does say that the plaintiff in this case is 


~~ not the proper party. 

THE COURT: Well, that is a different matter. That doesn’t say 
it is res judicata. There is no mention in your trial brief as to any 
other action. What was the other action? 

MR. BAKER: The other action was a suit which was brought by 
Glenco Corporation against Theda L. Knight, to require her to convey 
this property to another trustee. 

THE COURT: Well, obviously this would not be res judicata as 
to you. The insurance company wasn't a party to that. 

MR. BAKER: That is correct, Your Honor. 

THE COURT: Then this is not res judicata, Ido want to ask you 
this, Mr. Baker. I notice that it is stated in the pretrial order that the 
plaintiff claims that it submitted proofs of loss, but that the defendant 
declined to accept them from the plaintiff. What position do you take 
as to that? 
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MR. BAKER: There was never any proof of loss submitted, at 
any time. We categorically deny it. 

THE COURT: Mr. Wagman, what about that? There is an allega- 
tion in the pretrial order, -- 

MR, WAGMAN: That is correct, Your Honor. 

THE COURT: -- to the following effect: "The plaintiff gave timely 
notice of said fire to defendant, but defendant refused to accept proofs 
of loss from plaintiff." What about that? Are you going to sustain that ? 

MR. WAGMAN: Yes, Your Honor. 

THE COURT: How? 

MR. WAGMAN: Under the law in the District of Columbia, when 
there is a total loss, a sworn proof of loss is not necessary to be given 
to the insurance company. This is also the law in Maryland. 

* * * * * 

THE COURT: So, what is the fact? 

MR. WAGMAN: The fact was this, that when Mr. Richardson met 
with the adjuster, he gave him notice of the fire; at the time he made 
out a statement stating that it was a total loss, and certain other informa- 
tion which he gave to the adjuster. The adjuster accepted that and made 
no statement to Mr. Richardson at that time that this was not a satis- 
factory proof of loss. 

THE COURT: Now, gentlemen, I notice there is nothing said in 

11 the pretrial order about how much the loss is. Is it your intention 
to prove the amount of the loss? | 

MR. WAGMAN: Your Honor, we have to. We are in this position. 
All the records that the plaintiff had were destroyed in the fire. The 
plaintiff's president is a construction man, and he was during the year 
of 1957 engaged in remodeling other houses. He has no records, and 


we must show, through the testimony, either the replacement value or 
the work that was done. 
THE COURT: I understand all that. But you are going to show 


that ? 
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MR. WAGMAN: Yes, Your Honor. 

THE COURT: Why didn't you refer to that in the pretrial order? 
There is nothing said in the pretrial order as to what you are going to 
do about the proof of loss, as to the amount of loss. 

MR. WAGMAN: That has been in dispute, as to the amount. 

THE COURT: I understand. But you didn’t say anything in your 
pretrial statement as to what you are going to do abcut the amount of 
loss. Well, you have said it now; but you ought to have that in your 
pretrial statement. 

Now, gentlemen, I am going to do this, especially since this is 
not a jury trial. Iam going to try the issue of liability first. If 1 find 
there is liability, then we will go into the issue of the amount of loss. 

12 If I find there is no liability, that will erd the matter. 
* * * ~ * 
GLEN O. RICHARDSON, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, WAGMAN: 

Q. Please state your full name and address. A. Glen O. 
Richardson, 6617 Poplar Avenue, Takoma Park, Maryland. 

Q. What is your occupation? A. Contractor, in the construction 
business. 

13 Q. How long have you been in that business? A. About 20 years. 


* * * bad x 


Q. What position do you occupy in the Glenco Corporation? 


A. Iam president and I own it. 

Q. What is the nature of the corporation? A. It was formed to 
buy old houses, remodel old houses and do construction work, and buy 
old property and remodel it and sell it. 

* * Bd * * 

Q. In which jurisdiction was it originally incorporated, if you 
know? A. Where was the corporation formed first ? 

Q. Yes. A. Inthe District of Columbia. 
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Q. Directing your attention to December of 1956, did you have 
occasion to inspect a piece of property known as "Maiden Fair" in 


Charles County? A. Yes, I did. 
14 * * * * * 


Q. What action, if any, did you take on that piece of property ? 


A. I signed a contract to purchase it. 
* * * * * | 
Q. Did you take possession of the property upon signing of the 
contract? <A. Yes; that was in the contract. 
Q. I show you this paper. Will you identify it, please. 
* * * * * 

15 THE WITNESS: This is a deed that Tom Carrico, a lawyer in 
La Plata, Maryland, gave me after we had made settlement on the 
property. 

MR. WAGMAN: I would like to introduce this as Plaintiff's 
Exhibit 1. 3 
* * * * at 
16 THE COURT: Well, say so. We don’t want a devious record, 


you know. 
(The deed was marked and received 
in evidence as Plaintiff's Exhibit No.1) 


BY MR. WAGMAN: 
Q. For what purpose, if any, was the property bought ? 
MR. BAKER: If the Court please, I object to it. 
THE COURT: Objection overruled. 
THE WITNESS: I purchased it to remodel it and live in it. 
BY MR. WAGMAN: 
Q. What was your occupation at that time? A. Contractor. 
Q. What were you engaged in doing at that time? A. . Remodeling 
houses. 
Q. Where? A. Foggy Bottom, and Virginia, and Maryland. 


Q. What do you mean by remodeling of houses? 
* * * * 
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BY MR. WAGMAN: 

Q. Who made the down payment onthe property? A. I did. 

Q. Who made the monthly payments on the property? A. I did. 

Q. Did there come a time when you began to remodel that 
property? A. Yes. 

Q. Who paid for the materials used in the remodeling of that 
property? A. I did. 

* * * * * 

Q. Did there come a time when you took out a policy of fire 
insurance? A. Ontwo different occasions, yes. 

THE COURT: Well, just put in evidence the one that you are 
suing on. 

MR. WAGMAN: This has been stipulated to, Your Honor. 

MR. BAKER: We have agreed to it at pretrial, if the Court please. 

THE COURT: Very well. 

MR. BAKER: This is the policy of insurance which is in issue 
in this case. 

THE COURT: Yes. Very well. 

MR. WAGMAN: We will offer this in evidence, Your Honor, as 
Plaintiff's Exhibit No. 2. 

THE COURT: It may be admitted. 


(The insurance policy was marked 
and received in evidence as Plain- 
, tiffs Exhibit No. 2.) 


* * 
BY MR. WAGMAN: 
. who paid the premium on the policy? A. I did. 
* * * x * 
BY MR. WAGMAN: 
. Who arranged to have that policy of insurance taken out? 
A. I did. 
* * * * * 
21 MR. WAGMAN: We will offer this in evidence as Plaintiff's 
Exhibit No. 3, Your Honor. 
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THE COURT: What are you offering in evidence ? 

MR. WAGMAN: The fire insurance order, sent to Howard & 
Hoffman, and Fire Insurance Company, by the agent, Woodward & 
Norris. 

THE COURT: Very well. 


(The fire insurance order was marked 
and received in evidence as Plaintiff's 
Exhibit No. 3.) 


BY MR. WAGMAN: 
Q. Are you acquainted with Theda L. Knight? A. Yes, sir. 
Q. What was her position in the plaintiff corporation? , A. She 


had no position at all. 

Q. For what purpose, if any, was she placed on the title as the 
trustee for the sole purpose of conveying the property to the corporation? 

* * * * * 

THE WITNESS: She was trustee for Glenco Corporation for the 
sole purpose of turning the property over to the corporation. 

THE COURT: Was she an employee of the corporation? 

THE WITNESS: No, sir. She was a girl friend at that time, Your 
Honor. 

THE COURT: You may proceed, Mr. Wagman. 

BY MR. WAGMAN: 

Q. Did there come a time when you had a falling out, if any, with 
the trustee, Miss Knight? A. Yes. 

Q. When was that, if yourecall? A. Around in July « or August, 
in 1957 or '58. I don't know which it was, now. I think it was '57. 

Q. At any time prior to August of 1957 had you made a demand 
upon the trustee to convey the property to the corporation? , _A. Yes. 

23 Q. Did she accede to that demand? A. No. She indicated that 

she would, but there was nothing definite. 

Q. Between the period August of 1957 and December of 1957, 
did you make any such demand upon Miss Knight to transfer or deed 
the property to the corporation? A. Yes. 


16 
Q. Did Miss Knight have any financial interest in the property 
in question? A. None whatever. 
Q. Did she have any interest in the Glenco Corporation? A. None 
whatever. 
Q. Did there come a time when the dwelling house on the property 
burned down? A. Yes, sir. 


Q. Do you recall when that was? A. It was two or three days 
after Christmas, and it was either 1957 or 1958. I believe it was in '57. 

THE COURT: Suppose you think again. I think that is quite im- 
portant, whether it was '57 or '58. 


THE WITNESS: Well, Your Honor, there is a time in there that 
I can't just place, I sort of have a mental block. I don’t know whether it 
was '57 or '58; but I think it was '57. It was the year following when I 
signed the purchase for the house. 

BY MR. WAGMAN;: 

Q. To refresh your recollection, Mr. Richardson, you testified 
you purchased the property in December of 1956. A. Well, it was in 
'57 it burned down, then. 

Q. When you discovered the loss, what then did you do, if any- 
thing? A. When I discovered it was on fire? 

@. When you discovered that the property had burned down, 
destroyed. A. I ran and called the fire department. 

Q. Did there come a time when you notified the insurance company, 
the defendant inthis action? A. Yes. 

Q. Do you recall when that was? A. It wasa day or two im- 
mediately after the fire. 

Q. What if anything did you do in notifying the insurance company ? 
A. I called Woodward & Norris, and they told me who the adjusters 
were, and I went to see the adjuster, a Mr. Rhodes. 

Q. Who is Woodward & Norris? A. Woodward & Norris isa 
real estate concern on Foggy Bottom that I did a lot of business with, 


and I bought my insurance from them. 
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Q. Did you buy this policy of insurance through Woodward & 

Norris? <A. Yes, sir. 
25 Q. You testified you called the adjuster? Is that correct? 

A. I called him to find out who the adjuster was, and I went up to the 
adjuster's office. , 

Q. And what occurred at that time? 

THE COURT: Well, you had better fix the date of the conference 
with the adjuster. 

BY MR. WAGMAN: 

Q. Do you know when that conference took place? <A. It wasa 
day or two after the fire. I am not sure. 

Q. And what if anything occurred at that conference? A. I told 


the man about the fire, that the house had burned down and it was a 


complete loss, and what should I do about it. 
Q. Who was the man? A. A Mr. Rhodes. 
Q. Do you know his full name? A. I knew it, but I have forgotten 


what it was. ; 
Q. What then did he tell you? A. He told me he would make an 
inspection, and for me to see him later. 
THE COURT: He told you he would make an inspection? 
THE WITNESS: Yes, sir. 
BY MR. WAGMAN: 
Q. To your knowledge, did he then make an inspection of the 
premises? <A. I didn't see him there. He told me he did. 
Q. When did he tell you so? 
MR. BAKER: If the Court please, I think that is purely hearsay. 
THE COURT: Objection overruled. 
THE WITNESS: The next week when] went back to see him. 
BY MR. WAGMAN: | 
Q. Was that the second conference you had then with Mr. Rhodes? 
A. Yes. : 
, Q. And what if anything occurred at that conference? What if 
anything did he say to you? A. Well, he called me and told me he had 
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been down to the farm and that he saw the house that had burned down, 
and asked me who this woman was te insurance policy’s name was in. 
I told him. He asked me why the insurance policy was in her name. And 
I told him I didn't think it was 2gal for me to have the insurance policy 
in my name when the property was in the Glenco Corporation, and that 
she was listed as trustee for the corporation. And he also asked me 
about the proof of loss. And I said, "Well, what more do you need? 
You saw the place. You tell me you saw the place, and the place is 

burned down completely. And I have got an insurance policy here 
that I paid the premium on for a certain amount of money. What do you 
mean by a proof of loss?"' 

Then he told me I had to itemize for him all the nails, each board, 
each hour's work, everything that I had done to it; and I told him it would 
be impossible to do. One word led to another, and he said, ''Well, Iam 
going to demand that from you before I can take any action on it." He 
said, "I have got to have a proof of loss.” 

So I picked up a piece of paper and wrote it out on a yellow scratch 
pad, that ''This letter is to inform you that the house is a complete loss, 
and this is considered a proof of loss on my part, and I want the insur- 
ance I paid for." 

He discussed then with me about appraisers, and I told him I 
would let him know later. So some time later, I don't recall just when, -- 

Q. How soon after that conference? A. I just got through saying 
I don't recall when. 

Q. Well, was it -- A. I talked to him on the telephone, and he 
said for me to write him a letter. I wrote him a letter telling him that 
I had two appraisers ready to meet the appraisers that he would select, 
and what date should we meet. And I never heard anything more out of 
him. 


28 Q. Were you informed at either one of the first two conferences 


that you had with Mr. Rhodes whether or not you were considered by him 


to be the proper party to file a claim? 


* * cd 
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THE WITNESS: He brought that subject up, yes, and at that time 
I explained to him what the corporation was, who the corporation belonged 
to, and her only purpose in the corporation. And he didn't at that time 


agree with me whether or not she was a proper person or I was a proper 


person to put in the proof of loss. 
BY MR. WAGMAN: . 
Q. What action, if any, was taken by the trustee under the terms of 


this policy after the fire, if youknow? A. I don't believe she took any 
action. I asked her to. And at that time we weren't getting along. So - 
I don't recall just what the word was -- I don't think she did. 

* * * * * 

Q. Did there come a time when you filed a suit in this Court to 
compel the trustee to abide by the terms of the trust, or in the alternative 
appoint another trustee? A. Yes, I had to file the suit. 

MR. WAGMAN: I would like to offer in evidence -- 

* * * x * 

THE COURT: For what purpose are you offering this? 

MR. WAGMAN: Just to show the action that the plaintiff corporation 
took to compel the trustee. 

THE COURT: Very well. If there is no objection, I will admit it. 
Now will you state on the record what you are tendering in evidence. 

MR. WAGMAN: I am tendering in evidence Civil Action 1537-58, 
Glenco Corporation versus Theda L. Knight. And it is a petition to 
compel the trustee to fulfill the terms of the trust, or in the alternative 
to substitute the trustee. 

THE COURT: What happened in the action? 

MR. WAGMAN: And this action was dismissed as moot February 
10th of 1959, because the property in question had been foreclosed. 

* * * * * 
BY MR. WAGMAN: 
Q. Mr. Richardon, what was the extent of the loss by fire of the 


house on the property ? 


* * 
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THE WITNESS: It was a complete loss. 

THE COURT: You mean it burned down to the ground? 

THE WITNESS: Yes, sir. 

BY MR. WAGMAN: 

Q. Do you know what parts, if any, were left standing? A. There 
was none. Well, I have to rectify that statement. There were about two 
or three feet of the back wall left. 

31 Q. And were there any brick chimneys inthe house? A. Yes. 

Q. Were they destroyed too, or not? A. They were left standing. 

Q. Do you recall the time when you made a demand on the defend- 
ant to have the property appraised? A. I don't recall the exact date. 
You should have a'letter there with the date on it, or a copy of the letter. 

Q. Do you know whether or not it was 60 days or more after the 
property had been destroyed? A. What do you mean by 60 days? 

Q. Was it longer than two months after the fire, the date of the 
fire, if you recall? A. What was longer than two months after the 
fire? 

Q. When you made the request to have the property appraised. 

A. No, I don't recall exactly. It should be in the letter, or on the letter. 
You have the letter, or a copy of it. I don't recall whether it was before 
or after. 

Q. I will show you this letter for the purpose of refreshing your 
recollection (handing). A. That is a copy of the letter I wrote to him. 

Q. And what is the date? A. March 31st. 


32 Q. Now from your independent recollection, was it before or 


after a two-month period that you asked for the appraisers to be 
selected? 

THE COURT: Well, fix the date. Whether 60 days had passed or 
not is of no interest. 

THE WITNESS: As far as that is concerned -- 

THE COURT: Just a moment. Wait until the next question is 


asked. Reframe the question. 
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BY MR. WAGMAN: 
Q. To your best recollection, what was the date when you made 


that request ? 
THE COURT: What request? 
MR. WAGMAN: To have appraisers appointed to appraise the 
the property. 
THE COURT: His request to whom? é 
MR. WAGMAN: To Mr. Rhodes, to have the appraisers. 
THE WITNESS: About every time I saw him, every time I talked 
to him, I asked him about the appraisers; that I was willing to do that. 
BY MR. WAGMAN: 
Q. And what was the date of the letter you sent, to the best of 
your recollection? A. March 31st, 1957. 
THE COURT: What year? 
THE WITNESS: Fifty-seven. 
THE COURT: Well, the fire -- 
THE WITNESS: No; it would be March 31st, 1958. 
THE COURT: You may proceed. 
* * * 
BY MR. WAGMAN: 
Q. Mr. Richardson, did the insurance company or its adjuster, 
Mr. Rhodes, ever accept your offer to have the property appraised? 
A. Oh, no. 
* * * 
CROSS EXAMINATION 
BY MR, BAKER: 
Q. Mr. Richardson, when was it that you filed this so-called 
proof of loss with Mr. Rhodes? A. It was up in his office, Mr. Baker. 
Q. Could you fix the date, please? A. The exact date, no, I could 
not. 
Q. What was this form that you described for Mr. Wagman that 
you gave to Mr. Rhodes as a proof of loss? You said it was on a yellow 
sheet of paper. A. It was no form, Mr. Baker. It is like the yellow pad 
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on the table there by Arthur. I wrote out the letter on that. 

Q. Did you state on it who owned the property? A. Yes, sir. 

Q. And who owned it? A. I did. 

THE COURT: May Iinquire, Mr. Baker, does the defendant have 
this yellow sheet of paper ? 

MR. BAKER: No, sir, we do not. 

THE COURT: Or a sheet of yellow paper, I should say. Isn't 
that available? 

MR. BAKER: It doesn't exist, in so far as we know. 

THE COURT: I wouldn't say it doesn't exist. You haven't got it? 

MR. BAKER: That is correct, Your Honor. 

THE COURT: Very well. 

BY MR. BAKER: 

Q. Now, Mr. Richardson, was this proof of loss sworn to? 
A. No, sir. 

Q. Did it give the time and the origin of the fire? A. Mr. 
Baker, the way I recall it, I wrote it out in a letter form. 

THE COURT: I think he said just what it contained. It didn’t 
contain very much. 

THE WITNESS: Saying that I -- 

THE COURT: Just a moment. However, you have a right to 
pursue it. 

MR. BAKER: What I am driving at, if the Court please -- 


THE COURT: The Court doesn't invite responses to its comments. 
You may proceed. 


BY MR. BAKER: 


Q. Did you state whether or not there were any changes in the 
policy since it had been issued? A. In that letter that I gave Mr. 
Rhodes ? 


Q. Yes. A. No, sir. I only put on that letter that the house was 
a complete loss and for him to consider this a proof of loss; that I was 
the owner of the property; and I signed my name to it. 
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Q. And did he accept it? A. Yes, sir. 

Q. And did you have a copy of it? <A. No, sir. 

THE COURT: By "accept it," you mean he took it? 

THE WITNESS: Yes, sir. 

* * 
BY MR. BAKER: 

Q. Isn't it a fact, Mr. Richardson, that you did receive a re- 

sponse from Mr. Rhodes with reference to the appraisal demand? 
37 A. Not that Iremember of, Mr. Baker. It might have happened, 

but I don't recall it. 

Q. Isn't it a fact that he wrote you a letter on or about ‘April 
3d, 1958 and stated that the policy was in the name of Theda L. Knight 
and that the request for appraisal would have to come from her? 
A. Inever received no such letter as that. : 

Q. You were then living at Ironsides, were you not, Mr. Richard- 
son? 

THE COURT: Why don't you just offer the letter in evidence? 

MR. WAGMAN: We will stipulate to it, if Your Honor please. 

MR. BAKER: If Your Honor please, counsel has stipulated they 
did receive such a letter and they have the original. If the Court please, 
I have a letter dated April 3d, 1958, addressed to Mr. Glen Richardson. 
I ask that it be introduced in evidence. 

THE COURT: Very well. Let it be admitted. 


(Letter April 3, 1958 to Mr. Richard- 
son was marked and received in 
evidence as Defendant's Exhibit No. 1.) 


BY MR. BAKER: 
Q. Mr, Richardson, is it not a fact that Miss Knight loaned you 
38 $1,000 to purchase this property and to pay the down payment 
for it? A. That is absolutely false. 
Q. You deny it? <A. I absolutely do. 
MR, BAKER: May I have Civil Action 1537 -- 


THE COURT: I don't think that is proper cross-examination. 
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Cross-examination has to be within the scope of the direct examination. 


MR. BAKER: If Your Honor please, he had testified he had paid 
with his own funds. 

THE COURT: Oh, yes. Very well. Then I will let you ask the 
que stion. 

MR. BAKER: If Your Honor please, may I have this other civil 
action, number -- 

THE COURT: You may proceed. 

BY MR. BAKER: 

Q. Mr. Richardson, you testified you had filed with Mr. Rhodes 
this proof of loss -- 

THE COURT: There is no testimony -- 

THE WITNESS: I didn't testify -- 

THE COURT: Just a moment. There is no testimony in the case 
yet that he has filed any proof of loss. There is testimony that he wrote 
out a statement on a sheet of yellow paper and he said, ''You may con- 
sider that a proof of loss.” You don't admit it is a proof of loss, do you? 

MR. BAKER: No, Your Honor. 

* * * * 
THEDA KNIGHT PARLATO, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WAGMAN: 

Q. Please state your full name and address to the Court, and 
speak up loudly and clearly. A. Theda Knight Parlato, 2307 Virginia 
Avenue, Northwest. 

* a" * * * 
Q. What is your occupation? A. Iam a real estate broker. 
Q. And how long have you been engaged in that business ? 
A. As a broker, I have been a broker three years. 
Q. Do you know Glen Richardson? A. Yes, I do. 
Q. Did you know him in December, 1956? A. Yes, I did. 
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Q. Did you at that time show him a property in Charles County, 
known as ''Maiden Fair"? A. Yes. 

Q. In what capacity, if any, did you show him that property ? 
A. As a friend. 

Q. Asaresult, did Mr. Richardson purchase that property ? 
A. Yes, he did. 

Q. Do you know how title to the property was taken? A. Yes. 

Q. Tell the Court how it was taken. A. I took title to the property 
as trustee for the Glenco Corporation, to protect a $1,000 note that Mr. 
Richardson had of mine. | 

THE COURT: Mr. Wagman, I presume that this is the same lady 
as Theda L. Knight? 

41 MR, WAGMAN: Yes, Your Honor. 
THE COURT: But you haven't brought that out. 
MR. WAGMAN: I will. 
BY MR. WAGMAN: 

Q. What was your name in December of 1956? A. Theda L. 
Knight, 

Q. Have you married since December of 1957? A. Yes, I have -- 
October 17th, 1958. 

Q. And whom did you marry? A. Albert Parlato. 


Q. So you are the one and the same person as the Theda L. 
Knight -- 
THE COURT: Well, that follows, of course. 
BY MR. WAGMAN: 


Q. Who made the down payment on the property, if you know? 
A. Mr, Richardson. : 

Q. Do you know the amount? A. $750. 

Q. When was possession taken of the property? A. Possession, 
title, settlement, was about February the 11th. But actually he took 


possession of the property in November, to begin remodeling, 
* * * * * 
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42 Q. Did there come a time when work was begun on remodeling 
the property? A. Yes. 

Q. Who began that work? <A. Mr. Richardson. 

Q. Who paid for the labor and materials used in that work? 

A. As far as I know, Mr. Richardson. 

Q. What interest if any did you have in the Glenco Corporation? 
A. None. 

Q. Who made the payments onthe property? A. Mr. Richardson. 

Q. For what purpose did Mr, Richardson borrow that $1,000 from 
you? <A. Idon't know. I think it was supposed to be for a tractor. 

43 Q. Do you know when that money was borrowed? A. Yes. 

Q. When was that? A. That was in'57, Ithink. I could give 
you the exact date, if you want to wait. 

Q. Do you know approximately when? A. It was approximately 
in March, I think. I can tell you exactly ina moment. (After referring 
to paper:) March 28th, 1957. 

* * * * * 

Q. Did you ever pay the premium for the issuance of a fire 

insurance policy on the property? A. No, I did not. 


* * * * * 


44 Q. Was demand ever made by the plaintiff or Mr. Richardson 


for you to turn the property over to the corporation? A. Repeatedly. 
Q. Did you dothat? A. No, I did not. 


Q. For what reason, if any, did you refuse to turn the property 
over to the corporation? A. Because I had not been repaid my 
thousand dollars. 

Q. When did you learn that the dwelling house on the property 
had been destroyed by fire? 

* * * * * 

THE WITNESS: I suppose it was in December of that year. 
BY MR. WAGMAN: 

Q. Do you recall an exact date? A. No, I do not. 


* * * * 
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Q. How were you notified? A. Mr. Caruso called me. 
THE COURT: And who is Mr. Caruso? 
BY MR. WAGMAN: 

Q. And who is Mr, Caruso? A. Mr, Caruso, I guess, was 
adjuster for the insurance company. | 

Q. Were you ever requested by Mr. Richardson to file : a proof 
of loss for the fire? A. Yes. 

Q. Did you do so? A. No. 


Q. For what reason, if any? A. It was none of my business. 


Q. Were you ever requested by the defendant or any of its agents 


to file a proof of loss? A. Yes, I would assume so. I gave a state- 
ment to the insurance company. 

Q. And what was the substance of that statement, if you recall? 
A. The work that had been done. 

Q. Do you have a copy of that statement? A. Ido not, 

Q. Do you know the date of that statemest? A. No, I don't. 

I think it was probably in January of that year. : 

Q. What financial interest, if any, did you have in the property 
at that time? A. None whatever, except a thousand dollars owing. 

Q. Was that thousand dollars money in the property, or was that 
in another matter? A. It was in another matter. 

* * * baad 

MR. WAGMAN: The plaintiff rests, Your Honor. 

MR, BAKER: I would like to call Mr. John T, Rhodes. | 

THE COURT: Just a moment. Do I hear a motion? 

MR. BAKER: Yes, if Your Honcr please. 

ON DEFENDANT'S MOTION TO DISMISS 

MR. BAKER: At this point I should like to move the Court for a 
finding in favor of the defendant, on the ground that the testimony has 
clearly shown that there is no proof of loss that has beer filed in this 
case, there has never been any proof of loss filed in this case, and there 
has never been any waiver of it. In addition to that, I should like to call 
the Court's attention to Civil Action No. 1537-58, which was a suit filed 
in this Court on behalf -- 
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THE COURT: No. At this time I can only dismiss the complaint 
for failure to make a prima facie case. I can't consider the facts unless 
you rest your case. But you have other testimony. I will hear the other 
side. 

MR. WAGMAN: May it please the Court, the plaintiff has made 
out a prima facie case and the burden is on the defendant to go forward. 

THE COURT: No. The burden is on the plaintiff to make a prima 
facie case. 

MR. WAGMAN: That burden has been met, in our opinion, Your 
Honor, on this basis: There is a question as to who is the real party 
in interest. We contend and we believe we have shown that the trustee 
only had naked title to the property. 

THE COURT: I am inclined to think that you have no difficulty 
as to that. What troubles the Court is your failure to file proof of loss 
within 60 days. That is your big hurdle. 

MR. WAGMAN: On the failure to file a proof of loss, in our 
opinion two points must be shown: One, that the proof of loss is a 
necessary factor.’ In this case the destruction of the property was 
total. The property was completely destroyed. A proof of loss, a 
sworn proof of loss, is primarily for the purpose of giving an estimate 
of the damage that was done, to the insurance company. 

THE COURT: Isn't that as necessary when there is a total loss 
as when there is only a partial loss? 

MR. WAGMAN: No. There is a distinction between the damage 
that was done and the value of the property. The distinction is a very 
vivid one, in that when there is a partial loss the extent of the loss 


should be reported, because it is only the extent of the loss for which 


the insurance company is liable. When there is a total loss, to give a 


sworn statement to the effect that the property is completely destroyed 
is in a sense unnecessary and unessential. That was obvious. There 
was testimony that the adjuster had seen the property and there was a 
total loss. 
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On the question as to a sworn proof of loss, therefore, we believe 


and I think the law in Maryland and Pennsylvania -- 

THE COURT: On what do you base the statement that that is the 
law of Maryland? 

MR. WAGMAN: Royal Insurance Company versus Drury, 150 
Maryland 211, 232. 

THE COURT: Do you have the book here? 

MR. WAGMAN: No, Your Honor, I do not. 

THE COURT: I think on such a vital point you ought to have the 
citation and the book. What does that hold? 

MR. WAGMAN: That holds that the policy of the courts, including 
those of Maryland and Federal jurisdictions, is to avoid technical for- 
feitures in insurance law. 

THE COURT: Oh well, Iknow. Of course we know that that is a 
general principle. You don't need authorities for that. Do you have any 
Maryland case which holds that where there is a total loss, the furnishing 
of proof of loss is excused or waived? 

MR. WAGMAN: Well, in Bakhaus versus Caledonian Insurance 
Company, 112 Maryland 676; 77 Atlantic 310, the court said:. 

"A great variety of acts and circumstances have been 

held to constitute waiver of the terms and conditions of 

policies as to proofs of loss, but these may be brought. 

together under three general heads, namely, first, acts, 

conduct and statements of the insurer or those represent - 

ing it by which the insured is induced not to make proofs 

or to believe that they are not required or will not be : 

insisted on;" -- : 

THE COURT: That doesn't apply here. 

MR. WAGMAN: Then it says, third: 

"Acts or conduct making it apparent that the furnish- 

ing of proofs would be unnecessary formality and nugatory." 

THE COURT: Iam afraid you don't have a Maryland case sus- 
taining you. 
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MR. WAGMAN: There is another case, Alezunas et al. versus 
Granite State Fire Insurance Company, 88 Atlantic 413, which states 
the controlling law in Maryland: 

"In action on policy of fire insurance, failure of 

nominal party to sign proofs of loss does not defeat a 

recovery by the real party in interest.” 

THE COURT: That doesn't apply. Apparently they were willing 
to accept proof of loss from the plaintiff as well as the trustee. 

MR. WAGMAN: The testimony of the plaintiff, Mr. Richardson, 
was to the effect that he had given a statement to the insurance adjuster, -- 

THE COURT: Oh, I know what the testimony was. 

MR. WAGMAN: -- and that this was a proof of loss. 

THE COURT: Well, it is not a proof of loss. Very well. I think 
I have heard enough. What was your motion, Mr. Baker? 

MR. BAKER: My motion was to dismiss because the plaintiff has 
failed to make out a prima facie case. 

58 RULING ON DEFENDANT'S MOTION TO DISMISS 

THE COURT: The Court is going to grant the motion. One of the 
requirements of the policy -- and it is a requirement printed in black 
type, indicating it was regarded as important -- is that "within sixty 
days after the loss, unless such time is extended in writing by this 
Company, the insured shall render to this Company a proof of loss, 


signed and sworn to by the insured, stating the knowledge and belief 


of the insured as to the following: the time and origin of the loss, 


the interest of the insured and of all others in the property, the actual 
cash value of each item thereof and the amount of loss thereto, all en- 
cumbrances thereon, all other contracts of insurance, whether valid or 
not, covering any of said property, any changes in the title, use, occupa- 
tion, location, possession or exposures of said property since the issuing 
of this policy,'’ and a number of other requirements. 

The plaintiff's testimony is to the effect that the defendant's ad- 
juster expressly called his attention to this requirement. The plaintiff 
declined to file any proof of loss, except a short statement that was 
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unsworn, on a piece of paper that he wrote out in the adjuster's presence 


and said, You may consider that as a proof of loss." Obviously that is 

not sufficient. The requirement of a proof of loss is no mere technicality. 

Its purpose is to enable the insurance company to investigate the claim, 
to check the values of various parts of the property, and the like. 

It is very strange to the Court that the plaintiff, who apparently was an 

experienced businessman, seemed to resent the requirement and made 

no effort to comply with it. 

Under the circumstances, while the Court regrets that the plaintiff 
is not being compensated for his loss -- because loss occurred, and 
insurance against it was written by the defendant -- nevertheless there 
was a knowing and vital failure to comply with one of the most important 
conditions of the policy. The Court has no alternative but to dismiss the 


complaint. Counsel may submit a judgment accordingly. 


* * * * * 
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REE-SIMPLE DEED—CODE—CITY OR COUNTY JAN 23 1961 


- _— t&S . UY OHNO Beggs 
Chis Hern, Made this /? day of SS cas aaa ail 


in the year one thousand nine hundred and fifty-seven , by lydia E. Wheeler, widow, Grantor, and 
Theda L. Knight, as Trustee for the purpose of transferring property to the Glenco Cor 
poration, a body corporate, Grantee. 

WITNESSETH: That for and in consideration of the sum of Ten Dollars ($10.00) 
and other good and valuable consideration, the receipt of which is hereby acknowledged, 
the said Lydia E. wheeler, widow, does hereby grant and convey, to and unto the said Theda L. 

ght, as Trustee for the purpose of transferring property to the Glenco Corporation, 

her successors or- - - --assigns, in fee simple, all that lot, tract, piece, parcel or 
subdivision of land and premises, situate, lying and being in the Third Election District 


6f Charles County, Maryland, (now the Tenth Election District of Charles County, Maryland) 


commonly called and known as "Maiden Fair", containing approximately 68 acres of land, 


more or less. 

Being the remainder of all and the same land and premises acquired by James 
Montell Wheeler and Lydia E. Wheeler, his wife, from Walter H. Gray, et al., Trustee, by 
Deed bearing the date of May 24, 1927, and recorded among the Land Records of Charles 
County, Maryland, in Liber W.M.A. No. 47, folio 140, the said James Montell wheeler hav= 
an since departed this life intestate, and leaving the within Grantor as the sole tenant 

y the entirety. 

It is the intent and purport of this Deed to convey to the within Grantee,all 
of the remaining parcél of land acquired by the aforementioned Deed with the exception of 
the 185.5 acresof land heretofore conveyed to the State of Maryland, as per survey des- 
ription thereof, said Deed being duly recorded among the Land Records of Charles County, 


% 
aryland, in Liber W.N.A. No.60, folio 250. 


[STAMPS - U.S. Internal Revenue & State of Md. Treasury Dept. | 
Liber 128 page 167 


Y AVAILABLE 


Pltf's Ex. #1 Liber 128 page 168 
(Cont'd. ) a 
Gogether. with the buildings and improvemcats thereon erected, made or being; and all and every, the rights, 
alleys, ways, waters, privileges, appurtenances and advantages, to the same belonging, or in any wise 
appertaining. 


Go have and to hold — — — -gaid land- = - - - — — = = = = and premises; above described 
and mentioned, and hereby intended to be conveyed; together with the rights, privileges, appurtenances and 
advantages thereto belonging or appertaining unto and to the proper use and benefit of the said Thed& ‘L. 
Knight, as Trustee for the purpose of transferring property to the Glenco Corporation, 


her successers.or assigns, -~ 2° oe oe ee meen in fee simple. 


“And thessid Lydia E, Wheeler, widow- - -------------------- 


were hereby covenant s' that s he will warrant specially the property hereby granted and 
conveyed, and that she will execute such further assurances of said land and premises- - - - 
Se ee ee eS aS eS SS gemay be requisite. 


Witness the hand and seal of said grantor 


dgcdce £ Whe ober eo [SEAL] 


woven ---- =a nnn 3 == ------ === === _-------[SEAL] 


TRANSFE 
Ledisi ie, 


State of Waryland charles County to wit: 

I HEREBY CERTIFY, that on this day of ‘ in the year one 
thousand nine hundred and fifty-seven before me, the subscriber a Notary Public of the State of 
Maryland, in and for sald County=< <<< == sos Se ee ee ey ag 
aforesaid, personally appeared Lydia E, Wheeler, widow- - - - ---—-- aie eos nas fk a 

-<e----- and aly acknowledged the foregoing Deed to be her act. 


As witness my hand and Notarial Seal. 
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American Equitable Assurance Company of New York 
No. 23-10 5043 92 WILLIAM STREET, NEW YORK 38, N. Y- 


Bxpires AUGUST 19, 1958 ; 
Basic Amount $ 22,500.00 Premium$ 117.00 
Property FO 


ad Insured’s name and mailing address 


1 WOODWARD & NORRIS) 


THEDA L. KNIGHT INSURANCE & REAL ESTATE | 


WHEELER FARM 
DONCASTER, MARYLAND 7%3 20th ST.N.W RE. 6585 
WASH. 6. D. 


unt(s) of insurance and P ace insured against. It is important that the written portions of 
i ey do not, they should be made uniform at once. 


. — See inside of policy for amo' 
all policies covering the same property read exactly alike. If 


tw 


+ 


YEAR MO. DAY 
Date of Cancellation, 
Date of Policy, - - 
” Time in Force, - > 


» 
e raain WHOLE PREM, «RETURN PREM, BTU CODR 
ire 
a 
«CC. 
~ 
— 
> 


C1 Short Rate ( Pro Rata 


If Cancelled Pro Rata, Explain Why; Also Give 
Number of Replacing Policy, If Any. 


_ 


FIOA-EDITION JULY 1951) 


Cont’ 
1, 


Kebreske, 
South Cavelina, Sevth Dekete, T. 


PLEASE NOTE________ 


* WINDSTORM AND HAIL 
portions of the Extended Coverage En- 
dorsement attached to this policy are sub- 
ject to a $50.00 Deductible Clause. 


(See Loss Deductible Clause in Policy) 


3 NEY YQ 5 No. 23-105043 


PREVIOUS POLICY 


a. 


Now NEW 
INSURANCE IS PROVIDED AGAINST ONLY THOSE PERILS AND FOR ONLY JAN.2.3, 1961... INDICATED BELOW BY A PREMIUM 
CHARGE AND AGAINST OTHER PERILS AND FOR OTHER COVERAGES ONLY WHEN ENDORSED HERBON OR KDDED HERETO. 


Ages) Provided Cinseet Name oc Bach) AMOUNT HARR Yate HULL, CLERK = PREMdum 
FIRE AND LIGHTNING $ 22,500.00 yy 99.00 
x x 


EXTENDED COVERAGE x x x x x 10.00 


TOTAL PREMIUM $ 117.00 


IN CONSIDERATION OF THE PROVISIONS AND STIPULATIONS HEREIN OR ADDED HERETO 
AND OF the premium above specified, this Company, for the term of ONE YEAR from 
AUGUST 19, 1957 At Noon (Standard Time) to AUGUST 19, 1958 At Noon (Standard Time) | 
at location of property involved, to an amount not exceeding the amount(s) above specified, does insure 


THEDA L. KNIGHT, TRUSTEE FOR GLENCO CORPORATION 


and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not exceeding the amount which it 
would cost to repair or replace the property with material of like kind and quality within a reasonable time after such loss, without allowance 
for any increased cost of repair or reconstruction by reason of any ordinance or law rh donee construction or repair, and without compen- 
sation for loss resulting from interruption of business or manufacture, nor in any event for more than the interest of the insured, against all 
DIRECT LOSS BY FIRE, LIGHTNING AND BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT AS 
HEREINAFTER PROVIDED, to the property described hereinafter while located or contained as described in this policy, or pro rata for five days at each 
proper place to which any of the property shall necessarily be removed for preservation from the perils insured against in this policy, but not elsewhere. 


3 4 
Awmonnt Fireor Fire | Per Cent of joant Other DESCRIPTION AND LOCATION OF PROPERTY COVERED 
Item | and Extended Cov- |Co-! \Co-Insurance| Show construction. type of roof and occupancy of Kop curered or 

Ne. | erage, er Other Peril | Applicable Thay Fire perty covered. If occupied as a dwelling state No. of families. 


SEE FORMS ATTACHED 


Subject to Form No(s) ————_________—insert FORM NUMBER(S) AND EDITION DATE (#)—_—___—_--—___-_-____4tttached hereto. 
Mortgage Clause: Subject to the provisions of the mortgage clause attached hereto, loss, if any, on building items, shall be payable to: 


Assignment of this policy shal id eke it Yitten consent of this Company. ‘ ‘ ve 

This policy is made and accepted subseecarthe ing provisions and stipulations and those hereinafter stated, which are hereby made 

a part of this policy, together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy. 
Ea = CNR 


—= 


303 - Tth Street, NW. Agency at 
Countersignature Date WASHINGTON, D.C. 
AUGUST 21, 195 STERUNG 


HYAZTSVILL®, MARYLAND 
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FormNo6 FARM FORM ; (Cont'd.) 
Attached to and forming part of Policy No. 23-105043 of the AMERICAN EQUITABLE ASSURANCE 


Company oF New YorK issued at HYATTSVILLE, MARYLAND Agency 


[_] zzpuczp RATE CONTRIBUTION CLAUSE, Applies to Item(s) No(s) 


ral O*ERGGATS “PRUSTEE FOR GLENCO 
This policy covers the following described property on the farm owned by ween CORPORATION 


7 while occupied K : all situate: 
i ON WHEELER Farm, DONCASTER, CHARLES COUNTY, MARYLAND. : 


CT PROTECTED—within ——_—_ft. of public fire hydrant. 


Item 


Rates c 
_ ae Looe ss 1, $-222500-006n the FRAME? TIN. roof DWELLING (as defined herein) 
(construction) }; (roof covering) , : 
with not more than thkde family occupants or residential apartments and 
five roomers or boarders. 
— +2. $—nmnmnmOn HOUSEHOLD AND PERSONAL PROPERTY (as defined herein). 
ie ™ 3, Genre i tennnenmnmvnm FOOF building (as defined herein), 
(construction) (roof covering) 


occupied as 
. $—_______ON Contents (as defined herein) in building described under Item 3. 


DRC IE ene iets erentenenesenteeectone 


. $—__—.ON farm machinery and equipment including vehicles and tractors while in said barns 
and outbuildings or on premises outside of buildings or temporarily elsewhere, Auto- 
mobiles, trucks, motorcycles, aircraft and boats are excluded from this coverage. 


(R.R.C.C, or optional charge required.) 


. $n ON farm produce (excluding tobacco and growing crops), feed, seed and supplies 
while in said barns and outbuildings or on premises outside of buildings. 


(B.R.C.C. or optional charge required.) : 


$————--—-ON livestock while in said barns and outbuildings or on the premises outside build- 
ings or temporarily elsewhere. In case of loss no one horse, mule, colt or pony 
to be valued at more than $————.....—.., no one head of cattle at more than 
$——-...—------, NO one sheep, goat or hog at more than [eee a no one 
other animal at more than $————______.., 
(R.R.C.C. or optional charge required.) 

. $e ON poultry of every description while in said barns and outbuildings-er-en the 
premises outside of buildings, In case of loss no one fowl to be valued at more 
than $—_—_____—.. 

(R.R.C.C. or optional charge required.) 
TOTAL $222500.00 
_—_—_ 


“Insurance attaches only to those items for which an amount is shown in the space provided therefor and not exceeding said amount 
under such ge gree then boar _ fis Companys pro-rata proportion of each item covered, amounting in the aggregate to the 
total amount of insurance under this policy. ; 5 

Loss, if any, to be adjusted with and payable to the Insured unless otherwise stipulated below. 
Loss, if any, on buildings only, shall be payable also to, 


subject to conditions of standard mortgagee clause hereon. 
Address of mortgagee: 
The EXCLUSIONS and other provisions printed on the back of 


MF.URB. Rev. 8-52 


. AVAILABLE 


wg pes aemteame 


Pltf's Ex. #2 (Cont'd.) 
DEFINITIONS: ; 
Items covering BUILDING(S) occupied as dwelling(s) sball inc: ba t and fixtures and out door equipment 


Items covering BUILDING) occaPi  the Sener of the building) wile looted on the described but not trees, shru 


Items HOUSEHOLD AND PERSONAL PROPERTY in dwellings shall inctude 
promlas as dwelling (caoxpt aircraft motor rehioesyucat plan and usial or incidental 10 2 dm luding bullion and 


orig Bl ecg ecrmgp installment plan and usual or incidental to a dwellii belongi! 
the may be lable or, at the ‘of the Insured belonging to a member of the family of the Insured 
contained in the above described 4 or appurtenant private structures or while on the described premises. 
Item(s) covering BUILDING(S) other than & (8) shall inklude additions ’and extensions thereto, ‘permanent fixtures 

ing machinery pertaining to the service of the ing and refrigerating apparatus and equi t, when a part of realty; signs 
ing machinery pertaining to the ood windows, whether portios or tored on Premich. 

Item(s) 


OPTION OF THE INSURED: 
The Insured may apply up 


THIS POLICY EXCLUDES AND DOES NOT COVER:— 


, deeds, evidences of debt, moncy, securities; 
, aircraft, and boats unless insured under specific item; 
except for the excess of value of said property above the amount #0 insured. 


g five (5) automobiles, motorboats, tractors, or other vehicles using gasoline for power, 
in any building on the : a 


Permission is granted for dwellings including wate structures appurtenant thereto to be vacant or unoccupied for a total of 90 consecutive days 
in any one policy year, including the period tted by policy conditions. 

Bae eons Costribution Clanse—(This clause applies only when designated by “X" in the block at the top of this form and then only to the 
Item(s) specified). 

te consideration of the reduced rate under which this policy is written, it is expresily stipulated and made a condition of this contract that in 
the recmsideration of the redmchail be lable for mo greater proportion thereof than the amount hereby insured bears to 80% of te sense 
the event of low this comPfciibed herein at the time when Fach lose shall happen, nor for more than the proportion which this policy Dears to ‘Be 
total insurance thereon. 

in the event that we aggregate claim for any los is both leas than ten thousand dollars ($10,000) and lew than five per oom Go of the. total 
nib event tat te sgpent cm fr any om Doth than on Roan ee i ovatry of appracnent of te waaay PP 
exty shall be required. 

If:this policy be divided into two qr more items, the foregoing shall apply to each item separately. 

Alterations and Repairs Permit—This policy, in so far as it applies to building(s) or structure(s), covers alterations. sdditions and repairs, while 

made and when completed and all materials, supplics. equipment, and temporary structures on or adjacent to the premises, to be used therefor: 

shall extend to cover in such additions. ‘This docs not waive or modify any of the 
to this policy. 
Insured to comply with any of the warranties or conditions endorsed hereon, 


Weer Clawe Any agreement of release from ability entered into by the Insure prior to loes hereunder shall not affect this policy 
Bei aier ) are covered under this policy, 
injury or dis jppliances 


Divisible Contract Clause—If this policy covers two or more buildings or the contents of two or more building», 
waranty of the policy in any one or more of the buildings insured or containing the property insured shal not judi 
Tan covlaving in any building insured or containing the property insured, where at the time of low a breach condi! 


any, under this policy shall be 
property herein described in 
this 


of such’ paymen' 

held as collateral to mortgage debt, or may & 
mortgage with interest, and shall thereupon receive a 
tion shall impair the right of the mortgagee (or trustee) 


“Back of Form 6. M.F.U.RB. 
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Form No, 2288 


EXTENDED COVERAGE ENDORSEMENT No. 4 


PERILS OF WINDSTORM, HAIL, EXPLOSION, RIOT, RIOT ATTENDING A STRIKE, CIVIL COM- 
MOTION, AIRCRAFT, VEHICLES, SMOKE, EXCEPT AS HEREINAFTER PROVIDED 


Effective only when premium for extended coverage is inserted in the space provided on the first page of this policy or 
when made a part of this policy by endorsement and additional premium charged. 


Subject to isions and stipulations (hereinafter referred to 28 “provisions) herein and in the policy to which. this Endorsement is 
attached, including cndorscments thereon, the coverage of this policy is extended to include direct loss by Windstorm, Hall, Explosion, 
Riot, Riot Attending a Strike, Civil Commotion, Aircraft, Vehicles, and Smoke. ' 

This Endorsement docs not increase the amount oF amounts of insurance provided in the policy to which it is attached. 

If this policy covers on two of more items, the provisions of this Endorsement shall apply to cach item separately, 


rovisions of this policy, including endorsements (but not this Endorsement), to the 
wherever the word “fire” appears there shall be substituted therefor the peril invol: 


Apportionment Clause: This Company loss less the amount of deductible, if any from 

il or perils included in this endorsement than (1) the amount of ins icy nee cover: 
ing the property, or which would have covered the pro) cept for 

not such other Gre insurance covers against the addi 

amount of deductible, if any, than the amount 

loss, or which would have covered such loss except for t 

cover additional ils or windstorm insurance applies to an’ 

except for the existence of this insurance, the limit of Hability of each type of i aoa 

be determined as if it were the only insurance and this type of insurance shall be Hable 

Its liability for such loss bears to the sum of all such Nmits. The liability of this Compa ) int 

limited to its proportionate part of the aggregate limit of this and all other insurance of same type. The words “joint loss", as used in the 
foregoing, mean that portion of the loss in excess of the highest deductible, if any, to which this endorsement and other types of Insurance above 
referred to beth apply. 


indirectly by (a) hostile or war! 
time of peace or war, including (ly 
ernment or sovercign power (de jure or 
naval of air forces; or (3) by an agent of any such government, 
usc of any weapon of war employing atomic fission or radioactive 
by such a government, powcr, authority or forces; (b) insurrection, 
mental authority in hindering, combating or defending against such ap occurrence. 


Waiver of Policy Provisions: A claim for loss from perils included in this Endorsement shall not be barred because of change of occ- 
pancy, nor because of vacancy or unoccupancy- ' 
Loss Deductible Clause: It is a condition of this Extended Coverage Endorsement, that, in accordance with the 
tained, the sum of Fifty Dollars ($50.00) shall be deducted from the amount of loss resulting from cach windstorm of, 
shall apply separately to each building or structure and scparately to personal property in the open. 
This Loss Deductible Clause docs not apply to contents contained in any building described herein. 


For the purpose of this Loss Deductible Clause, antennas or acrials including their masts and towers are considered as being personal property 
in the open or a part of the building or structure. 


This Company shall be Hable for its proportion of the loss in excess of Fifty Dollars ($50.00) deducted in accordance with the apportionment 
provisions of this Extended Coverage Endorsement, 

The provisions of this Loss Deductible Clause shall not apply to insurance covering Business Interruption, Earnings, Tuition Fees, Extra Ex- 
pense, Additional Living Expense, Rents, Ground Rents, Leaschold Interest, Profits and Commissions or Errors and Omissions. 


‘The provisions printed on the back of this form are bereby referred to and made a part bercot 


vc_wrea this Endonement is attached to one fre potky, che insured sould ecare ke coverage on all Gre policies covering, che 
MAING Property. 


M.F.U.R.B.—Rev, 12.55 


Plti's Ex. #2 
(Cont'd. ) 


Provisions Applicable Only Hail: This Company shall not be Hable (1) for loss caused directly or indirectly by (a) frost 
snowstorm, waves, tide, tidal wave, high water, overflow of streams or bodies of water, or 


ing(s) covered or containing 
and then shall be liable for loss to the interior of the building(s) or the property 
en! the building(s) through in the roof or walls made by direct 
plants; or (4) for loss by water from equipment or other piping, unicss 


Unies ron Aaacraga Is specifically assumed by endorsement to this Extended Coverage Endorsement, this Company shall not be liable for 
damage to the fo! ing property: (a) grain, hay, straw or other crops outside of buildings or (b) windmills, windpumps or their towers, or 
(c) crop silos (or their contents). 

aaa «rece ag tia fei, preotrsey explosion shall include direct loss resulting from the explosion of accumulated gases or 
unconsumed fuel within the firebox (or posh ig Pc os of any fired vessel or within the “Bucs or pestancs which conduct the gases of 
combustion therefrom. However, this Company shall not be liable for loss by explosion, rupture or bursting of: 

(a) steam boilers, steam pipes, steam turbines or steam engines; or 

(b) rotating parts of caused by centrifugal force; if owned by, leased by or actually operated under the control of the Insured. 

The following are not explosions within the intent or meaning of these i 4 

(a) Concussion unless caused by explosion, 

(b) Electrical arcing, 

(c) Water hammer, 

(d) Rupture or bursting of water pipes. 

other explosion clause made a part of this policy is superseded by this endorsement. 


Provisions Applicable Only to Riot, Riot Attending a Strike and Civil Commotion: Loss by riot, riot attending a strike or civil commotion 
shall include direct loss by acts of striking’ employees of the owner or tenant(s) of the described building(s) while occupied by said striking 
employees and shall also include direct loss from pillage and looting occurring during and at the immediate place of a riot, riot attending a 
seike or civil commotion. Unless specifically endorsed hereon in writing this Company shall not be liable, however, for loss resulting from 
damage to or destruction of the described property owing to change in temperature or humidity or interruption of operations whether or not such 
loss is covered by this policy as to other perils. 

Provisions Applicable Only to Loss by Aircraft and Vehicles: The term “vehicles”, as used in this Endorsement, means vehicles running on 
land or tracks but not aircraft. Loss by aircraft or by vehicles shall include only direct loss resulting from actual physical contact of an air- 
craft or a vehicle with the property covered hereunder or with the building containing the covered hereunder, except that loss by 
aircraft includes direct loss by objects falling therefrom. This Company shall not liable, » for loss (a) by any vehicle owned or 
operated by the Insured or by any tenant the described premises; (b) by any vehicle to fences, driveways, walks or lawns; (c) to any air- 
craft or vehicle including contents thereof other than stocks of aircraft or vehicles in process of manufacture or for sale. 


Provisions Applicable Only to Smoke: The term “smoke” as used in this Endorsement means only smoke due to a sudden, unusual and 


faulty operation of any heating or cooking unit, only when such unit is connected to a chimney a smoke pipe or by a vent, and while 
in or on the premises Mcacribed in this policy, excluding, however, smoke from fireplaces or indus: apparatus. 


Provisions Applicable Only when this Endorsement is attached to a Policy covering Business Interruption, Earnings, Tuition Fees, Extra 
Expense, Additional Living Expense, Rents, Leaschold Interest, Profits and Commissions or Consequential Loss: When this Endorsement is 
attached to a policy covering Business Interruption, Earnings, Tuition Fees, Extra Expense, Additional Living Expense, Rents, Leaschold | 
Interest, Profits and Commissions, or Consequential Loss, the term “direct”, as applied to loss, means loss, as limited and conditioned in such) 
policy, resulting from direct loas to described property from perils insured against; and, while the business of the owner or tenant(s) of the 
described building(s) is interrupted by a strike at the described location, this Company shall not be liable for any loss owing to interference by 
any person(s) with rebuilding, repairing or replacing the property damaged or destroyed or with the resumption or continuation of business.) 


Back of Form 2288-12-55 
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This entire policy shall be void if, whether 
before or after a loss, the insured has wil- 
3 fully concealed or misrepresented any ma- 
4 terial fact or circumstance concerning this insurance or the 
-5 subject thereof, or. the interest of the insured therein, or in case 
6 of any fraud or false swearing Ls the insured relating thereto. 
7 Uninsurable This policy shall not cover accounts, bills, 
g and currency, deeds, evidences of debt, money or 
9 excepted property. securities; nor, unless, specifically named 
10 hereon in writing, bullion or manuscripts. 
This Company shall not be liable for loss by 
fire or other perils insured against in this 
13 policy caused, directly or indirectly, by: (a) 
44 enemy attack by armed forces, including action taken by mili- 
15 tary, naval or air forces in resisting an actual or an immediately 
6 impending enemy attack; (b) invasion; (c) insurrection; (d) 
7 rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 
18 order of any civil authority except acts of destruction at the time 
19 of and for the purpose of preventing the spread of fire, provided 
20 that such fire did not originate from any of the perils excluded 
21 by this policy; (i) neglect of the insured to use all reasonable 
means to save and preserve the property at and after a loss, or 
23 when the property is endangered by fire in neighboring prem- 
24 ises: (j) nor shall this Company be liable for loss by theft. 
5 Other insurance. Other insurance may be prohibited or the 
amount of insurance may be limited by en- 


27 dorsement attached hereto. 

Conditions suspending or restricting insurance. tee other. 

29 wise provided in writing added hereto this Company shall not 

30 be liable for loss occurring re 

31 (a) while the hazard is increased by any means within the con- 

&2 trol or knowledge of the insured; or 

33 (b) while a described building, whether intended for occupancy 
4 by owner or tenant, is vacant or unoccupied beyond a period of 

35 sixty consecutive days; or i 

36 (c) as a result of explosion or riot, unless fire ensue, and in 

37 that event for loss by fire only. . 

38 Other Any other peril to be insured against or sub- 

39 or subjects. ject of insurance to be covered in this policy 

40 shall be by endorsement in writing hereon or 

41 added hereto, 


42 Added provisions. 


| 1 Concealment, 
2 fraud. 


The extent of the application of insurance 
‘ under this policy and of the contribution to 
44 be made by this Company in case of loss, and any other pro- 
45 vision or agreement not inconsistent with the provisions of this 
46 policy, may be provided for in writing added hereto, but no pro- 
47 vision may be waived except such as by the terms of this policy 
48 is subject to change. : 
49 Waiver No permission affecting this insurance shall 
exist, or waiver of any provision be valid, 
1 unless granted herein or expressed in writing 
52 added hereto. No provision, stipulation or forfeiture shall be 
53 held to be waived by any requirement or proceeding on the part 
54 of this Company relating to appraisal or to any examination 
$5 provided for herein. 
56 Cancellation This policy shall be cancelled at any time 
57 of policy. at the request of the insured, in which case 
8 this Company shall, upon demand and sur- 
59 render of this policy, refund the excess of paid premium above 
60 the customary short rates for the expired time. This pol- 
61 icy may be cancelled at any time by this Company by giving 
62 to the insured a five days’ written notice of cancellation with 
or without tender of the excess of paid premium above the pro 
‘4 rata premium for the expired time, which excess, if not ten- 
65 dered. shall be refunded on demand. Notice of cancellation shall 
id excess premium (if not tendered) will be re- 


If loss hereunder is made payable, in whole 
or in part, to a designated mortgagee not 
named herein as the insured, such interest in 
this policy may be cancelled by giving to such 
mortgagee a ten days’ written notice of can- 


wW2 
%3 cellation. r 
74 If the insured fails to pennies of loss such mortgagee, upon 


95 notice, shall render proof loss in the form herein specified 

76 within sixty (60) days thereafter and shall be subject to the pro- 

lw77 visions hereof relating to appraisal and time of payment and of 
78 bringing suit. If this Company shall claim that no liability ex- 

%9 isted as to the mortgagor or owner, it shall, to the extent of pay- 

80 ment of loss to the mortgagee, be subrogated to all the mort- 

= gagee’s rights of recovery, but without impairing mortgagee’s 
right to sue; or it may pay off the mortgage debt and require 

83 an assignment thereof and of the mortgage. Other provisions 


Pltf's Ex. # 2 (Cont'd.) 


84 relating to the interests and obligations of such mortgagee may 
85 be added hereto by agreement in writing. 
86 Pro rata liability. This Company shall not be liable for a greater 
87 : preessscn of: any loss than the amount 
88 hereby insured shall bear to the whole insurance covering the 
89 proesy against the peril involved, whether collectible or not, 
90 Requirementsin The insured shall give immediate written 
91 caselossoccurs. noticé’to this Company of any loss, protect 
92 the property from further damage, forthwith 
93 separate the damaged and undamaged personal property, put 
94 it in the best possible order, furnish a complete inventory of 
95 the destroyed, damaged and undamaged property, showing in 
96 detail quantities, costs, actual cash value and amount of loss 
97 claimed; and within sixty days after the loss, unless such time 
98 is extended in writing by this Company, the insured shall render 
99 to this Company a proof of loss, si ed and sworn to by the 
100 insured, stating the knowledge and belief of the insured as to 
101 the following: the time and origin of the loss, the interest of the 
102 insured and of all others in the property, the actual cash value of 
403 each item thereof and the amount of loss thereto, all encum- 
104 brances thereon, all other contracts of insurance, whether valid 
105 or not, covering any of said property, any changes in the title, 
106 use, occupation, location, possessjon or exposures of said prop- 
107 erty since the issuing of this policy, by whom and for what 
108 purpose any building herein described and the several parts 
109 thereof were occupied at the time of loss and whether or not it 
110 then stood on leased ground, and shall furnish a copy of all th 
111 descriptions ang schedufes in all policies and, if required, verified! 
112 plans and specifications of any building, fixtures or machinery, 
113 destroyed or damaged. The insured, as often as may be reason-' 
114 ably required, shall exhibit to any person designated by this 
115 Company all that remains of any property herein described, and 
116 submit to examinations under oath by any person named by this 
117 Company, and subscribe the same; and, as often as may be 
118 reasonably required, shall produce for examination all books of 
119 account, bills, invoices and other vouchers, or certified copies 
120 thereof if originals be lost, at such reasonable time and place as 
121 may be designated by this Company or its representatrve, and 
122 shall permit extracts and copies thereof to be made. 
123 Appraisal. In case the insured and this Company shall 
124 fail to agree as to the actual cash value or 
125 the amount of loss, then, on the written demand of either, each 
126 shall select a competent and disinterested appraiser and noti 
127 the other of the appraiser selected within twenty days of suc! 
128 demand. The appraisers shall first select a competent and dis- 
129 interested umpire; and failing for fifteen days to agree upon 
130 such umpire, then, on request of the insured or this Company, 
131 such umpire shall be selected by a judge of a court of record in 
132 the state in which the property covered is located. The ap- 
133 praisers shall then appraise the. loss, stating separately actual 
134 cash value and loss to each item; and, failing to agree, shall 
135 submit their differences, only, to'the umpire. An award in writ- 
136 ing, so itemized, of any two when filed with this Company shall 
137 determine the amount of actudl cash value and loss. Each 
138 appraiser shall be paid by the party selecting him and the exe: 
139 penses of appraisal and umpire shall be paid by the parties* 
140 equally. : ' : om 
141 Company’s It shall be optional with this Company to 
142 options, take all, or any part, of the property at the 
1430 7 agreed or appraised value, and also to re- 
144 pair, rebuild or replace the property destroyed or damaged with 
145 other of like kind and quality-within a reasonable time, on g’>- 
146 ing notice of its intention so to do within thirty days after the 
147 receipt of the proof of loss herein required. 
148 Abandonment. There can be no abandonment to this Com- 
149 pany of any property. : 
150 When loss The amount of loss for which this Company 
151 payable. may be liable shall be pevable sixty days 
152 ¥ after proof of loss, as herein provided, is 
153 received by this Company and ascertainment of the loss is made 
154 either by agreement between the insured and this Company ex- 
155 pressed in writing or by the filing with this Company of an 
156 award as herein provided. : 
157 Suit. No suit or action on this policy for the recov- 
158 ery of any claim shall be sustainable in any 
159 court of law or equity unless all! the requirements of this policy 
160 shall have been complied with, and unless commenced within 
161 twelve months next after inception of the loss. 
162 Subrogation. This Company may require from the insured 
163 an assignment of all right of recovery against 
for loss to the extent: that payment therefor is made 
ompany, 


164 any part: 
165 by this 


IN WITNESS WHEREOF, this Company has executed and attested these presents; but this policy shall not be valid unless coun- 
tersigned by the duly authorized Agent of this Company at the agency hereinbefore mentioned 


Secretary. 


eaerathi AgQick 
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GENERAL ADJUSTMENT BUREAU, INC. 
A Capital Stock Insurance Organization 
Eastern Department 
123 William Street 
New York 38, N.Y. 


Wm. T. Murphy, General Manager Reply to: 
Earl F. Leach. Assistant General Manager Woodward Building 


15th & H Streets, N.W. 


WTN-7-7472-F 10 April 3, 1958 Washington 5. D.C. 


Floyd Stout, Branch Manager 


Mr. Glenn Richardson 
Ironsides, Charles County, 
Maryland 
Re: Policy No. 23 105043 
American Equitable Assurance Co. 


Dear Sir: 


We acknowledge your letter of March 31, 1958 relative to above 


caption, and requesting appointment of an appraiser. 


We note this request is made in the name of Glenn Richardson, 
ee 
whereas the policy is in the name of Theda L. Knight, Trustee for 
Glenco Corporation. 


We suggest explanation be given on this. feature. We might also 


add that details of claim have never been forwarded as provided for by 


the policy. 
The courtesy extended in forwarding you this correspondence is 
not a waiver of any of the rights of the insurance company. 
Very truly yours, 


/s/ J. T. Rhodes 
J. T. Rhodes, Adjuster 
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43 
[ Filed October 21, 1960] 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
GLENCO CORPORATION, a corporation, 
Plaintiff, 


Vv. 


Civil Action No, 3238-58 


AMERICAN EQUITABLE ASSURANCE 
COMPANY, a corporation, 


Defendant. 


ORDER GRANTING DISMISSAL 

This cause came on for trial on October 17, 1960, and after 
presentation of the evidence on behalf of the Plaintiff and, thereafter, 
on Motion of the Defendant to dismiss the above-entitled Gian eeeace 
the Plaintiff had failed to make out a prima facie case, and-it-appearing- 
te the-Court that said-Motion ought-to be-granted, it is by this Court 
this 21st day of October, 1960, 

ADJUDGED, ORDERED and DECREED: 

1. That the Defendant's Motion to dismiss the above-entitled 
cause be, and the same is hereby granted. 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Service] 


[ The following card addressed to Mr. Arthur M, Wagman, Attorney at 
law, 1122 - 19th St., N.W., Washington, D. C. from Clerk's Office, 
United States District Court for the District of Columbia, Washington 
1, D.C. attached to "Order Grarting Dismissal"':] 


There was entered on the docket October 21, 1960 an order dis- 
missing complt. Holtzoff, J. 


. AVAILABLE 


[ Filed October 31, 1960] 
MOTION FOR A NEW TRIAL 
Plaintiff, Glenco Corporation, moves the Court to set aside the 


findings of fact made by the Court herein on October 17, 1960, and the 


judgment entered thereon dismissing the above entitled cause on 
October 21, 1960, and to grant a new trial on the following grounds: 

1. The judgment is contrary to the law. 

2. The judgment is contrary to the evidence. 

3. The evidence in this case was sufficient to make out a prima 
facie case on the part of the plaintiff. 

4, The evidence considered in its most favorable light on behalf 
of defendant is insufficient to support any judgment that might be 
rendered for the defendant against plaintiff herein. 

5. The evidence shows that a policy of insurance was in full 
force and effect, and in the name of the trustee with plaintiff as bene- 
ficiary and real party in interest; that the sole building, a dwelling 
house located in Charles County, Maryland, covered against fire by 
the said policy of insurance, was totally destroyed by fire on December 
27, 1957; that notice was promptly given by plaintiff to defendant and 
that defendant's adjuster examined the scene of the loss within a few 
days after the said fire; that the said adjuster informed plaintiff's 
president of the need for a proof of loss whereupon plaintiff's president 
immedately wrote out a statement of the loss which the said adjuster 
accepted without reservation; that thereafter, defendant refused to deal 
with plaintiff but insisted upon dealing only with the trustee whose name 
appears on the face of the said policy; that the trustee, because of a 
previous dispute with plaintiff's president, failed and refused to fill out 
a sworn proof of loss but did give to defendant, at defendant's request, 
a written statement with a description of the property and its value; that 
plaintiff's demands for payment under the terms of the policy were 
refused by defendant which insisted plaintiff get the trustee to act 
despite defendant's knowledge of the trustee's refusal so to act. 
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6. The Court erred in finding that a sworn proof of loss is 
required where the one building which was the subject of the said 
policy was totally destroyed and prompt notice thereof given to the 
insurer. 

7. The Court erred in finding that the testimony of plaintiff's 
president, Glen Richardson, and the trustee, Theda L. Knight Parlato, 
was insufficient to make out a prima facie case when that testimony 
showed defendant's waiver of a sworn proof of loss from plaintiff by 
the acts of defendant's adjuster and the defendant's refusal to negotiate 


with plaintiff. 


8. The Court erred in finding that plaintiff's president, as a 


man who had been in business for some time, should have known enough 
to file a sworn proof of loss and that his failure so to do, no matter what 
the circumstances, constitutes a breach of the proof of loss provisions 
of the said policy sufficient to forfeit plaintiff's claim. 

9. The Court erred in directing and granting defendant's motion 
to dismiss because defendant had, prior to making its motion to dis- 
miss, begun to make its defense by “utting into evidence a letter, dated 
April 3, 1958, from defendant's adjuster, J. T. Rhodes, to Glenn Richard- 
son, and designated as Defendant's Exhibit No. 1. : 

10. And for such other reasons as will be presented at the hearing 
of this motion. 


/s/ Arthur M. Wagman 
Attorney for Plaintiff 
1122 19th Street, N.W. 
Washington, D. C. 


[ Certificate of Service] 


[ Filed October 31, 1960] 
POINTS AND AUTHORITIES 

Rule 41 (b), F. R. C. P. 

Rule 59 (a), F. R. C. P. 

When the building, which was the sole subject of the policy of fire 
insurance, was totally destroyed by fire, the plaintiff gave immediate 
notice of the loss to defendant. Under the Maryland law, no sworn proof 
of loss is required when a total loss occurs; it is enough to give notice. 


Citizens Mutual Fire Ins. Co. v. Conowingo Bridge Co., 
77 A. 378, 113 Md. 430 


citing 13 Am & Eng Encyl. of Law (2d Ed) 337 


Plaintiff's president, Glenn Richardson, testified that when 
defendant's adjuster asked him for a proof of loss, plaintiff's president 
wrote out a statement which was accepted without question by defendant's 
adjuster. Under the Maryland law, the insurer must make known to the 
insured the insured's failure to comply properly with the proof of loss 
provision; otherwise, a waiver arises. It is well settled that the proof 
of loss is required for the benefit solely of the insurer in order that he 
may ascertain the nature, extent and character of the loss. 


Rokes v. Amazon Insurance Co., 
51 Md. 512, 34 Am Rep 323 


United States Fire Insurance Co. v. Merrick, 
190 A. 335, 171 Md. 476 


Spring Garden Insurance Co. v. Whayland, 
64 A. 925, 103 Md. 699 


Defendant then refused to deal with plaintiff on the ground that 
it was not the proper party under the policy of fire insurance, but 
demanded to deal with, interviewed and obtained from the trustee 
a written statement describing the property and giving its value. No 
specific demand was made upon plaintiff to provide a sworn proof of 
loss. Where the insurer conducts himself so as to lead the insured 
to believe he was turned down for other reasons, a waiver of technical 
defenses, such as failure to file a sworn proof of loss, occurs because 


the courts do not wish to encourage technical defenses by insurance 
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companies, and, to avoid technical forfeitures the rule has been 
established that slight acts by insurance companies will constitute a 
waiver of such defenses. 


Taubman v. Allied Fire Ins. Co. of Utica, 
160 F.2d 157 


Federal Mutual Fire Ins. Co. v. Julien, 
125 A.229, 144 Md. 380 


Bakhaus v. Caledonian Insurance Co., 
77 A.310, 112 Md, 676 


Empire State Ins. Co. of Watertown, N.Y. v. Guerriero, 
69 A.2d 259, 193 Md. 506 


The trustee testified that defendant's adjuster demanded a proof 
of loss from her, but that she refused to give it because of a previous 
dispute with plaintiff's president and that she so informed defendant's 
adjuster. The trustee's failure and refusal to give the proof of loss 
could not defeat plaintiff's right to recover. : 


Alezunas et al. v. Granite State Fire Insurance Company 
88 A. 413 


The evidence, including Defendant's Exhibit No. 1, a copy of which 
is attached hereto, shows clearly that defendant's refusal to honor the 
claim with plaintiff was based upon other grounds than the failure to 
furnish a sworn proof of loss. This constituted a waiver of defendant's 
defense that no sworn proof of loss was provided by plaintiff. Further, 
the operation of this waiver could not be stopped by defendant with 


such ambiguous statements as those made in Defendant's Exhibit No. 1. 


Royal Insurance Co. v. Drury 
132 A.635, 150 Md. 211, 45 ALR 582 


Taubman y. Allied Fire Ins. Co. of Utica 
160 F.2d 157 


Rokes v. Amazon Insurance Co. 
51 Md. 512, 34 Am Rep 323 


Because the dwelling was a total loss and defendant's adjuster 
had inspected the scene promptly and the trustee had provided a 
description of the property and her opinion of its value, defendant 
knew the extent of its liability and its rights under the terms of the 
policy. Further information such as that to be set forth in a proof of 
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loss, would not have increased defendant's knowledge. 


O'Brien v. North River Ins. Co. of the City of New York, 
212 F.102, 128 CCA 618, LRA 1917c, 722 


[ Filed November 8, 1960] 
OPPOSITION TO MOTION FOR NEW TRIAL 
Now comes the Defendant by its attorneys of record and opposes 
the Plaintiff's Motion for a New Trial on the following grounds: 


I. The Judgment of the Court Was 
Supported by the Evidence. 
The judgment of this Court was amply substantiated by the evi- 


dence which failed to make out a prima facie case. 

The principal defense of the Defendant in this cause was the 
failure of the Plaintiff to file a sworn proof of loss in accordance 
with the clear terms of the policy, which contained this standard pro- 
vision of all fire insurance company policies. Despite the repeated 
requests on behalf of the Defendant's representative to procure such 
a sworn proof of loss from the Plaintiff over many, many months after 
the loss occurred, the Plaintiff failed and refused to furnish such a 
basic requirement of the policy. In fact, the Plaintiff's evidence 
adduced at the time of trial and in support of its Motion for a New 
Trial showed beyond any question that it failed to comply with this 
basic provision of the fire insurance policy. It is horn book law that 
compliance with the terms of any insurance policy as to the filing of a 
sworn proof of loss is a prerequisite to recovery under the policy. 
The law cited by the Plaintiff in support of its Motion for a New Trial 
supports this legal proposition. (See Citizens Mutual Fire Insurance 
Company v. Conowingo Bridge Company, 77 Atlantic 378, 113 Maryland 
430). 


2. The Judgment of the Court is Supported 
By the Law 


The following cases cited by the Plaintiff in support of its Motion 
for a New Trial support the judgment of the Court in this case in requir- 


ing the filing of a proof of loss before a recovery can be had on the policy. 
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It is a usual requirement of the policy that insured give notice and 
furnish proofs of loss, and compliance therewith is necessary to enable 
him to recover on the policy. 26 Corpus Juris 367, also citing Citizens 
Mutual Fire Insurance Company v. Conowingo Bridge Company, 77 
Atlantic 378, 113 Maryland 430, supra. 

This basic legal theory is so well documented by the decided 
cases in Maryland and other jurisdictions that any further citation 
would be superfluous. | 


3. There Was No Waiver of any of the Terms of 
The Terms of the Policy by the 
Defendant 


Plaintiff seeks to establish a waiver of the terms of the policy 
by the Defendant in order to make out a prima facie case, by attaching 
to its Points and Authorities a copy of the letter to the Plaintiff's 
President dated April 3, 1958. This exhibit itself shows that the 


Defendant never waived any of the policy requirements. The case of 


Taubman v. Allied Fire Insurance Company of Utica, 160 F.2d, pages 
160, 161, a Maryland case, cited by the Plaintiff in its Memorandum, 


sets forth the circumstances under which there is a waiver ‘by an 
insurance company as to the terms of a policy issued by such insurer, 
None of the circumstances set forth in this case apply in the instant 
case. : 
Conclusion 

Defendant respectfully submits that this Court should deny the 

Plaintiff's Motion for a New Trial. 
MERCIER, SANDERS, BAKER & SCHNABEL 


By: /s/ N. Meyer Baker 
Attorneys for the Defendant 
Suite 710-Metropolitan Building 
Washington 5, D. C. 
MEtropolitan 8-2241 | 


[ Certificate of Mailing] 


[ Filed November 18, 1960] 
ORDER DENYING PLAINTIFF'S MOTION FOR NEW TRIAL 
Upon consideration of the Plaintiff's Motion for a New Trial 
filed herein and after argument in open Court by counsel for both 
parties to this cause, it is by the Court this 18th day of November, 
1960, 
ORDERED 
1. That: said Motion for a New Trial be, and the same 
is, hereby denied. 


/s/ Alexander Holtzoff 
JUDGE 


Seen: 


/s/ Arthur M, Wagman 
Attorney for the Plaintiff 
* * 


* 


[ Filed December 13, 1960] 
NOTICE OF APPEAL 

Notice is hereby given this 13th day of December, 1960, that 
plaintiff, Glenco Corporation, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 18th day of November, 1960 in favor of 
defendant, American Equitable Assurance Company against said 
plaintiff, Glenco Corporation. 


/s/ Arthur M. Wagman 
Attorney for Plaintiff 
1122 19th Street, N.W. 
FE 8-1210 


Copy to: 


N. Meyer Baker, Esq. 

Mercier, Sanders, Baker & Schnabel 
613 - 15th Street, N.W. 

Washington 5, D. C. 


—m-amGeDp 45s 
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QUESTION PRESENTED 
Appellee believes the question presented is: 


Can a person not named as the insured in a policy 


of insurance, but claiming to be the owner of the insured 


property, recover from the insurer for a loss where both 
the person claiming the benefits of the insurance policy 
and the insured refuse to file a sworn proof of loss in . 


accordance with the plain, clear terms of the policy? 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. An Insured is Obligated to File a Sworn Proof 
Of Loss as a Prerequisite to Recovery Under 
An Insurance Policy s A 


ll. There was No Waiver of the Requirement of 
The Filing of the Proof of Loss 


CONCLUSION 
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For The District Of Columbia Circuit 


No. 16,179 


GLENCO CORPORATION, 
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AMERICAN EQUITABLE ASSURANCE COMPANY 
OF NEW YORK, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee believes that Appellant's statement of the case is sub- 


stantially correct with two corrections of factual inaccuracies as 


follows: 


1. Appellant states, on page 3 of its brief, that 
Appellee accepted Appellant's President's statement 
of the loss ona piece of yellow paper and gave it to 
Mr. Rhodes, Appellee's investigator, who accepted it 
without question (J.A. 16-19, 26-27). This is inaccurate. 


The fact is that what is alleged to have been written was an unsworn 


statement written in longhand by the President of Appellant, on yellow 


legal size scratch paper, with the following language: 


"This letter is to inform you that the house is a complete 
loss and that this is considered proof of loss on my part 
and I want the insurance I paidfor." (J.A. 18) 


The record clearly shows that no such statement was ever seen by 


Appellee or its investigator much less accepted by the Appellee (J.A. 22). 


2. Appellant states, on page 3 of its brief, that 
Miss Knight, one of Appellant's witnesses, furnished a 
signed statement describing the property (J.A. 19, 26-27). 


This, too, is inaccurate. 


The fact is and the record discloses (J.A. 27) that when this witness was 
requested by Appellant's President to file a proof of loss, she refused 
to do so. In response to the question: 


"Were you ever requested by the defendant (Appellee) 
or any of its agents to file a proof of loss?" 


she answered, 


"Yes, I wouldiassume so. I gave a statement to the 
insurance company”, 


and further: 


"And what was the substance of that statement, if you 
recall?” 


she answered, 


"The work that had been done." 


There was no description of the property as Appellant contends. 


SUMMARY OF ARGUMENT 
I 


An insured is obligated to file a sworn proof of loss as a pre- 
requisite to recovery under an insurance policy, in the absence of waiver 
of this requirement by an insurer. 


auf 


The circumstances in this case disclose no waiver by Appellee. 


ARGUMENT 


I 


AN INSURED IS OBLIGATED TO FILE A SWORN PROOF OF LOSS 
AS A PREREQUISITE TO RECOVERY UNDER AN INSURANCE POLICY 


The policy (J.A. 41) in evidence in this cause provided: 


"The insured shall give immediate written notice | 
1 * e K- ithi 
Waquisemients to this Company of any loss ; and within 


in sixty days after the loss * * * the insured shall 
Case Loss 


Occurs. render to this Company a proof of loss, signed 
and sworn to by the insured, stating the knowledge 


and belief of the insured as to the following: 

* * * 
and a further provision as follows: 
No suit or action of this policy for the recovery 
of any claim shall be sustainable in any court of 
law or equity unless all of the requirements of | 
this policy shall have been complied with * * *". 
(J.A. 41). 
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The requirements of any insurance policy and probably one of the 
best known insurance policy requirements is that upon a loss, a sworn 
proof of loss shall be filed by the insured. The obvious purpose of this 
standard requirement, is "to allow the insurer to form an intelligent 
estimate of its rights and liabilities, to afford it an opportunity for in- 
vestigation and to prevent fraud and imposition upon it’ (29 Am. Jur., 
Page 490, Note 43), and where an insurance policy makes the furnishing 
of proofs of loss a condition precedent to the enforcement of the policy, 
and the proofs have neither been furnished nor waived, there can be no 


recovery on the policy (29 Am. Jur., Page 491, Note 10). 


The fire insurance policy issued by the Appellee was issued to 
Theda L. Knight, Trustee for Glenco Corporation. She was the person 
entitled to the benefits of the policy and she was the person required to 
file a sworn proof of loss. 

29 AM. Jur., Page 510, Note 12 


Citing Ayres v. Hartford Fire Ins. Co., 
17 Iowa 176, 85 Am. Dec. 553 


See Also: 
Burns v. Michigan Manufacturing Mutual 
Fire Ins. Co., 130 Mich. 561, 90 N.W. 411 


State Insurance Co. v. Mooskens, 

38 N.J.L. 514 
This she refused to do. (J.A. 9, 19, 26-27). As a result the information 
required by the Appellee to determine the loss and the amount thereof 
was denied Appellee, constituting a major breach of the insurance policy. 
Such refusal by the insured precluded her recovery under the policy much 
less recovery by the Appellant which was a stranger to the policy and not 
named under the policy as an insured. (Couch on Insurance, Volume 7, 
Page 5395). 


Moreover, the obligation to file the proof of loss is upon the 


insured even though it may be without assistance for this purpose, ig- 


norant or uneducated. (Walters v. Century Lloyd Insurance Company, 
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267 S.W. 2d 278). Here the insured was a real estate broker and had 


been for sometime (J.A. 24). Despite this obligation upon the insured 
to furnish the proof of loss, Appellee, by its investigator , actually sought 
to have her file the proof of loss on a number of occasions (J.A. 18,19, 
21, 43), but was never able to obtain it. Without such compliance by 
the insured, the claim was barred. 

Gausche v. London & Lloyd Insurance Company, 

10 Fed. 347; 


Alliance Insurance Company v. Enders, 
293 Fed. 485; 


Callen v. Mass. Protective Association, 
24 Fed. 2d 694; 


Home Bldg. & Savings Association v. New 
Amsterdam Casualty Co., 45 Fed. 2d 989; 


Niagara Fire Insurance Co. v. Pospisle, 
52 Fed. 2d 709; 


Loughlin v. Firemen's Insurance Co., 
88 U.S. App. D.C. 109, Cert. Denied 
341 U.S. 921, 95 L.Ed. 1354. 
Assuming that the Appellant was the proper party to file a sworn 
proof of loss, it failed and refused to comply with this basic provision 
of the fire insurance policy (J.A. 18, 24), and this failure and refusal 


to comply with the clear plain terms of the policy was fatal to its claim. 


The record discloses that when the Appellant failed to persuade 
the insured to coope rate in furnishing the proof of loss required by the 
Appellee, it then sought to compel her to do so by suit. But even this 
action was fruitless and was dismissed as moot nearly a year later on 
February 10, 1959 (J.A. 19). 
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THERE WAS NO WAIVER OF THE REQUIREMENT 
OF THE FILING OF THE PROOF OF LOSS 
In order to establish waiver on the part of the Appellee, the facts 


in the case must show one or more of the following sets of circumstances: 


1. Acts, conduct or statements of an insurer or 
those representing it, by which an insured is induced not 
to make proofs or to believe that they are not required 


or will not be insisted upon. 


2. Acts or conduct of an insurer or its representa- 
tives recognizing its liability and showing an intention 
not to require proofs or to dispense with them. 


3. Acts or conduct making it apparent that the 
furnishing of proofs would be an unnecessary formality 


and nugatory. 
The above is the applicable law as to waiver. 


Taubman v. Allied Fire Insurance Co. of Utica, 
160 Fed. 2d 162. 


No fact or set of facts in this case remotely point to the occur- 


rence by any one of the circumstances described above. In fact, the 


exact opposite occurred as shown by the record (J.A. 18, 19, 42). 


Appellee repeatedly requested the sworn proof of loss containing the 
required infor mation which would enable it to process the claim for 

the loss, but was never once furnished even minimal information, which 
should have been readily available to Appellant's officers, who were 
engaged in the business of remodeling old houses (J.A. 12) and were 
apparently familiar with insurance company requirements, because 


it had done a lot of business with insurance agents. (J.A. 16). 


CONCLUSION 


Appellee respectfully represents that the judgment of the trial 


court was correct in all respects, factually substantiated by the appli- 
cable law and should be 
AFFIRMED. 
Respectfully submitted, 


MERCIER, SANDERS, BAKER 
& SCHNABEL 


N, MEYER BAKER 


Suite 710 - Metropolitan Building 
613 - 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appellee 


